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EXECUTIVE SUMMARY

Tax revenues are the life-blood of all democracWghout these no state
can alleviate poverty or provide social infrastwret healthcare, education,
security, transport, pensions and public goods #nat necessary for all
civilised societies. All over the world tax revesuare under relentless
attack from a highly organised tax avoidance ingudbminated by four
accountancy firms: Deloitte & Touche, Pricewates®e@oopers, KPMG
and Ernst & Young. They employ thousands of indmald for the sole
purpose of undermining tax laws which does notter@my social value,
but enables corporations and wealthy elites to dadgporate tax, income
tax, National Insurance Contributions (NIC), Vakiéded Tax (VAT) and
anything else that might enable governments toaowgthe quality of life.

The loss of tax revenues is a major cause of themeconomic crisis that
is inflicting misery on millions of people. Tax adance is part of the
guerrilla warfare conducted by accountancy firmaimagt the people. Each
year, about 30%-40% of the financial legislatiotlaus tax dodges dreamt
up by accountancy firms. The UK tax tribunals amdirts hear around
11,000 cases and many of these relate to dodgesdka no economic
substance. The UK is estimated to be losing ardit@D billion of tax
revenues each year and a large part of this idalthee activities of the Big
Four accountancy firms. Despite record number difanaires, billionaires
and levels of corporate profitability, the UK taake in 2010-11 added up
to 37.2% of the GDP, compared to 43% in 1976. Ratten challenging
the tax avoidance industry successive governmeang Ishifted the tax
burden to less mobile capital, labour, consumpteomd savings, as
evidenced by higher NIC and VAT and the loweringtlofesholds for
higher rates of income tax.

In the US, some accountancy firms have been firmedfdcilitating tax

evasion and their partners have been sent to pridogy have paid large
amounts to settle allegations of bribery and cdromp Other countries
have fined them for operating price-fixing cartdibere is little retribution
in the UK. Despite judges outlawing their tax doglgesuccessive
governments have failed to investigate the firms, poosecute their
partners. Instead, the partners of major accouptdimms are given

peerages, knighthoods, public accolades and gowrnoonsultancies, all
funded by taxpayers. The same firms have colonisgdlatory bodies,
fund political parties and provide jobs for fornand potential ministers.
This penetration of the state has bought themigalitnsurance and their
anti-social practices continue to inflict enormaosgial damage.



CHAPTER 1
EPICENTRES OF SLEAZE AND CORRUPTION

The triumph of neoliberalism and light-touch redula has shifted power
to the private sector. The state has been rolle-bad hollowed-out to
serve multinational corporations. What the staté @ople lost, the private
sector gained. The beneficiaries include the bapantancy firms. First the
big eight, then six, five and now four, known amcBwaterhouseCoopers
(PwC), KPMG, Deloitte & Touche and Ernst & Youndi€ly have become
the new masters of the universe and have closes limkh the UK
government, advising it on privatisations, Priv&iaance Initiative (PFI)
and the demise of the National Health Service.

The new masters of the universe are all multinat®naccountable to no
particular jurisdiction. They dominate accountareyd audit. They're

setting the standards to suit themselves hypingarate profits by selling
creative accounting practices, working in collusiavith company

executives to boost their rewards by hyping shddemovalue at the

expense of investment, social interests and lomm teurvival. They

provide consultancy services to local and centogleghment departments.
They permeate the public sector with their peopi@ they do much of the
advice, enquiry and policy work, which the publectr used to do for the
good of the nation, for private profit, for themsed, and their partners.

The power of the big accountancy firms has incréagseincreasing, and
must be diminished because they are using it teumichie democracy, law
and welfare of the people. Its result is that othex world millions of
people are facing erosion of living standards aadilwon social rights.
People are either paying more in taxes for diminghsocial rights,
pensions, education and healthcare, or foregoiegthltogether. A key
reason is that major corporations and wealthy £biee avoiding and even
evading taxes. A popular myth is that accountameysf are in the front-
line of the war against white-collar crime, but tany have become key
players in white-collar crime. Their values are sued-up by a partner
who declaretl “No matter what legislation is in place, the ast@nts and
lawyers will find a way around it. Rules are rulbst rules are meant to be
broken”. Just imagine the dire consequences if atsctnurses and
manufacturers of medicine and food adopted theegalf accountancy
firms. Evidently, for accountancy firms underminisgcieties is considered
to be badge of pride rather than shame. Some c¢esinmost notably the
US, are levying fines on firms and sending theitnexs to prison, but they
simply treat it as just another cost of doing tipeedatory business.

! The Guardian, 'Be fair' plea as tax loopholesetizg, 18 March 2004.
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This monograph shows that accountancy firms areaged) in tax
avoidance/evasion, bribery, corruption and cattelsflict enormous harm
on societies. Accountancy firms are the new mah&ing its toll from
every city, town and street. Their well-paid parthdo not reside in some
Dickensian den of thieves. Rather they wear smats,sdrive expensive
cars, wine and dine at elite restaurants, liveighhouses in leafy suburbs,
advise governments and huddle around gleamingceityre offices to plan
the next hit on the public purse. This mafia doesghoot people, but its
activities are just as deadly. They deprive milioof jobs, education,
savings, pensions, security, food, healthcare, ncleater and social
infrastructure necessary for living fulfilling lige

PricewaterhouseCoopers, KPMG, Deloitte & Touche Bnust & Young
are the driving force behind the creation of compierporate structures,
tax avoidance schemes and creative complianceamanthe centres of the
global tax avoidance industry. They operate fromndrads of cities,
including over 80 offices in offshore tax havemgich do not levy taxes or
require companies to file audited accounts.

ACCOUNTANCY FIRM INCOME AND SIZE- 2010
Firm Global EmployeesCountries Offices
Fee US$bn

PricewaterhouseCoopers 26.6 161,718 150 766
Deloitte & Touche 26.6 170,000 140 670
Ernst & Young 21.3 141,000 140 700
KPMG 20.6 138,000 150 717
BDO 5.3 38,922 119 1,082
Grant Thornton 3.6 30,000 113 521
Source: Annual reviews published by the firms

The Big Four accounting firms have gross globaluahmevenues of over
$95 billion (£61 billion), making them then 54drgest economy in the
world. £6.97 billion comes from the UKand of this £4.2 billion comes
from consultancy services, including sale of taridance schemes. They
portray themselves as ethical, public-spirited @ilhrs of the financial

“Daily Mail, Big four auditors 'embedded in tax hawsorld', 29 January
2011.
*Financial Reporting Council, (2011). Key Facts aftends in the

Accountancy Profession, London: FRC.
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system, but are experts at circumventing laws.he words of a former
Commissioner of the US Internal Revenue Servic&)IR

“Companies (and wealthy individuals) pay handsomdiyr tax
professionals not just to find the lines, but tesipuhem ever outwartg
During my tenure at the Internal Revenue Servibe, low point came
when we discovered that a senior tax partner at &P{dne of the Big
Four, which by virtue of their prominence set stuag for the others) had
advocated — in writing — to leaders of the compangx practice tha
KPMG make a “business/strategic decision” to ignarparticular set o
I.R.S. disclosure rules. The reasoning was thatl.Re&. was unlikely to
discover the underlying transactions, and that elvem did, any penaltie
assessed could be absorbed as a cost of doingebsisin

| -

|>4

—h —

[72)

Source Everson, M.W. Lawyers and Accountants Once Rugiglrity
First, New York Times, 18 June 2011

The state guaranteed market of external auditiogiges the springboard
for easy access to corporate clients and sell tiveraon-auditing services
to audit clients, including tax avoidance. The ginpe suited beancounters
charge clients hundreds of pounds per hour foriges\vthat hurt the social
fabric. In 2005, an internal HMRC stutgoncluded that the UK-based Big
Four accounting firms generated around £1 billioriees each year from
"commercial tax planning" and "artificial avoidareehemes".

The public face is that accountancy firms advisent$ on tax planning,
but too many manufacture tax dodging schemes omeaustrial scale.
These schemes create nothing of value to society farce elected
governments to shift taxes away from giant corponatand wealthy elites
to labour, consumption and savings, depressing nardi people’s

purchasing power and causing economic crises. Tlsemo organised
industry openly devoted to enabling clients to dotgalth and safety, food
hygiene, building, immigration, transport or othéaws, but big

accountancy firms employ and train thousands ofpleedor the sole
purpose of undermining elected governments andivde@rmillions of

people of much needed healthcare, education, pe)ssecurity and other
essentials. Occasionally, courts brand some dodgesketed by

accountancy firms as ‘unacceptable’ but UK govemsiehave not
followed it up by prosecuting the firms or clositfttem down for shady
practices. Instead, partners of the same firmsgaren public contracts,

* The Guardian, Gilt-edged profits for professiobig four', 7 February
2009.
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knighthoods, peerages and public accolades. Tifilence runs deep into
the UK state and shields them from retribution.

The tax avoidance industry is inflicting enormowsrh on people all over
the world. The US Treasury is estimated to be ¢pbietween $345 billion
and $500 billion of tax revenues each yedr large part of this is due to
organised tax avoidance. For 1998-2005, nearly 66%ne US domestic
and 68% of foreign corporations did not pay anyefati corporate taxés
In 2005, 28% of large foreign companies, genergteds revenues of $372
billion, but paid no federal corporate taxes. Agumy by the US Senate
Permanent Subcommittee on Investigations found that

“The sale of potentially abusive and illegal taxelsérs is a lucrative
business ... accounting firms ... have been majotiggaants in the
development, mass marketing, and implementatiogeatric tax products
sold to multiple clients. ... tax shelter industry swvao longer focused
primarily on providing individualized tax advice fmersons who initiate
contact with a tax advisor. Instead, the industgut has expanded ito
developing a steady supply of generic “tax produdtsat can be
aggressively marketed to multiple clients. In shtiré tax shelter industry
had moved from providing one-on-one tax advice @sponse to tax
inquiries to also initiating, designing, and masarketing tax shelter
products ... dubious tax shelter sales were noelotite province of shady

J

]

fly-by-night companies with limited resources. Thégd become bi
business, assigned to talented professionals atofh@f their fields ang
able to draw upon the vast resources and repusatdnthe country’s
largest accounting firms, law firms, investmentiadwy firms, and banks.’

Source US Senate Permanent Subcommittee on Investigaf®905), The
Role of Professional Firms in the US Tax Sheltetubtry, Washingtor
DC: USGPO, p. 6 and 9.

—

Another US Senate Committee report concluded tlatsdphisticated
offshore industry, composed of a cadre of inteomati professionals
including tax attorneys, accountants, bankers, dngkcorporate service
providers, and trust administrators, aggressivelpmotes offshore
jurisdictions to U.S. citizens as a means to avaxes and creditors in their

Feige, E.L. and Cebula, R. (2011). Working Papermefca's
Underground Economy: Measuring the Size, Growth Raterminants of
Income Tax Evasion in the U.S, University of WissmaMadison.

® US Government Accountability Office, (2008). Comipan of the
Reported Tax Liabilities of Foreign- and U.S.-Cotied Corporations,

1998-2005. Washington DC: GAO.
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home jurisdiction8. The US loses around $100 billion of tax revenues
each year from offshore avoidance schémes

The same mafia operates in the UK too. Experierafesgrvers say that
“There are armies of accountants in the City ofdamtrained in the dark
arts of tax minimisatior’”and that “Britain's corporation tax revenues are
under relentless attack from several multinatimeshpanies and the global
accountancy firms' mass production of tax avoiddhckord Haskell told
the UK House of Lords that

“There are armies of bankers, lawyers and accotswtaho ensure that
even though the letter of the law is respectedesmingly immoral way
are found of perverting the spirit of the law tsere that tax is avoided. ...
To hide its true purpose, the tax avoidance ingliusdiopts the language of
real business, so technical innovation and reinngntour business model
do not mean finding new products, services and etsyland new ways of
supplying them. No, they mean registering your tess in a tax haven and
becoming a non dom to avoid tax while still enjayithe, admittedly
decreasing, benefits and services which make thisitcy the civilised
place that it is.

U)

Source Hansard, House of Lords Debates, 17 March 20411 3@5.

The UK Treasury estimates that it may be losing HMllon of tax
revenues each yéar but leaked government papgrsuggest that the
amounts may be between £97 billion and £150 billiSome economic
model$® suggest that around £100 billion, and possiblyOE@Blion™* of
tax revenues are lost each year, large enoughver ¢be annual cost of

'US Senate Permanent Subcommittee on Investigg@®@6). Tax haven
abuses: The enablers, the tools and secrecy, WashiBDC: USGPO, p. 1.
8 Wall Street Journal, Offshore Account Holders FeBome Advice, 21
May 2008.

*The Daily Telegraph, How to make £1bn go up in ssy@&September
2007.

19 Hansard, House of Commons Debates, 3 February, 2600992.
1HMRC, (2010). Measuring Tax Gaps 2009, London: R/

2 Sunday Times, Brown targets celebrities’ tax pdriune 2006.

13 Lyssiotou, P., Pashardes, P., and Stengos, T4J2Bstimates of the
Black Economy Based on Consumer Demand Approa&ltes,omic
Journal, July, pp. 622-640.

* Murphy, R. (2010). Tax Justice and Jobs: The lassirtase for investing
in staff at HM Revenue & Customs (available at

http://www.taxresearch.org.uk/Documents/PCSTaxGHp.p
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running the National Health Service. A large praior is this is due to
organised tax avoidance and more than enough tad abhe current
austerity programme that is consigning millions p&ople to economic
hardship. In his 2011 budget speech UK ChancellorGe Osborne told
parliament that “Some of the richest people in tuantry have been able
to pay less tax than the people who clean for tflerA UK government
report® showed that for the year 2005-2006, 220 of the Bdfyjest
companies paid no corporation tax and a further @&ripanies paid less
than £10 million each and 12 of the UK's largesthpanies extinguished
all liabilities in 2005-2006 and scores more claimax losses. The UK's
top 20 companies operate over 1,000 subsidiaries fsecretive tax
havend’, often formed with advice from accountancy firnes dreate
opportunities to craft tax avoidance schemes.

Developing countries, often some of the pooresteive around $120
billion in foreign-aid® from G20 countries, but may be losing up to $1
trillion through illicit financial outflows each y&, mainly to western
countries®. Around $500 billion is estimated to be lost thgbia variety of
tax avoidance schenf8s of which some $365 billion is attributed to
transfer pricing practices that shift profits frateveloping to developed
countried’. An OECD official has estimated that Africa aloney be
losing between 7% and 8% of its GDP, or $250 bilkach year, through
tax avoidance schenfés Such resources could be used to provide,
sanitation, security, clean water, education, heale, pensions and social
infrastructure to improve the quality of life fonliions of people.

Major accountancy firms have become the unaccepfabk of capitalism.
Self-interest and shady practices triumph over emycern about social

15> See http://www.hm-treasury.gov.uk/junebudget_spdem

® National Audit Office, (2007). Management of largeusiness
corporation tax. London: NAO.

" Daily Mail, Revealed: Tax havens of the top 20 thtnpanies, 22
January 2011

18 http://www.oecd.org/dataoecd/48/34/42459170.pdf.

9 Kar, D. and Cartwright-Smith, D. (2008). lllicitifancial Flows from
Developing Countries: 2002-2006. Washington DC: b@lo Financial
Integrity.

“Baker, R.W. (2005), Capitalism’s Achilles Heel, Ndersey: John Wiley.
2L Christian-Aid, (2009). False Profits: robbing theor to keep the rich
tax-free. London: Christian Aid

22 Interview with Jeffrey Owens (Director of the Cenfor Tax Policy
Administration at the OECD) on 28 November 2008;aikable at

http://www.reuters.com/article/latestCrisis/idUSI48361
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welfare and obligations to citizens. Scratch thdase of any financial
scandal or a tax dodge and the visible hand of m&goountancy firms is
highly evident. Accountancy firms are capitalisgamisations and their
success is measured by increases in fees andsprofiey have shown
willingness to do almost anything to make a fastkbuThey are the
promoters and beneficiaries of an enterprise aliwhere ‘bending the
rules’ to make profits at almost any cost is coased to be entrepreneurial
skill. Their organisational culture is rotten ahe t'emphasis is very firmly
on being commercial and on performing a servicetlier customer rather
than on being public spirited on behalf of eithee public or the stat¥.
Employees of major firms are inculcated into ptisimg the interests of
the firm and its clients and know that their carpergression depends on
this. In the words of a senior partner, “a firmeliburs is a commercial
organization and the bottom line is that ... thewrdiial must contribute to
the profitability of the business ... essentiallyfgetility is based upon the
ability to serve existing clients wéll.

All over the world, governments struggle in vaincdembat the predatory
practices of major accountancy firms, but many pmamtries do not have
the resources to take on them. Each year, betwe#148% of the UK
Finance Bill (the Budget) strives to deal with alkasschemes designed by
the tax avoidance industry. The UK tax tribunalsl @ourts hear about
11,000 cases each y&aand many of these relate to tax dodges designed
by accounting firms. As part of its armoury, the Whance Act 2004
introduced the “Disclosure of Tax Avoidance Schem@&OTAS) rules
and required promoters of avoidance schemes tolodescthe main
elements of the schemes to Her Majesty’s RevendeCaistoms (HRMC)
within a specified time period. The UK disclosurequirements are
themselves modelled on the US Tax Disclosure Régunka The UK
government clainf§ that the disclosures during the first five yeafshe
schemes have enabled it to introduce 49 anti-amomlaneasures and
close-off over £12 billion in avoidance opportuesj a welcome but a
small drop in the tax avoidance ocean.

2 Hanlon, G., (1994). The Commercialisation of Aau@ncy: Flexible
Accumulation and the Transformation of the ServiCkass, London:
Macmillan, p. 150.

4 Hanlon op cit, p. 121.

%> Hansard, House of Commons Debates, 4 May 201172l

* HMRC, (2009). Disclosure of Tax Avoidance SchefBOTAS):
Consultation Document 9th December 2009. LondonRdM



The UK is a soft touch for the tax avoidance industn the US, the
Securities and Exchange Commission (SEC) and tipafaent of Justice
have prosecuted and fined a number of accountanog fand sent their
partners to prison though even this has failedutt» ¢their usual predatory
business. With increasing public exposure of sleam scandals, the UK
government departments and regulators, such asD#jgartment of
Business Innovation and Skills (BIS), HM Treasutlye Office of Fair
Trading (OFT) and the Financial Reporting Coun&R(C) have shown
little sign of getting off their bended-knees twestigate sleazy practices
though plenty of noises are made. The regulatomgrtimm and the
domination of institutions have encouraged the gitim engage in cartels,
tax avoidance/evasion, bribery and corruption.revipus publications we
drew attention to the involvement of accountancygm$& in money
laundering’. The regulators simply look the other way. We now
supplement that by providing a glimpse of theirdaitery practices in other
fields.

The Structure of the Monograph

This monograph contains four further chapters. @vap focuses on the
role of the Big Four accounting firms in facilitayy tax avoidance and
evasion. In the space available it is only posstbl present some of the
publicly available evidence to draw attention te thlobal trail of their
destructive practices. They devise ingenious beialg useless schemes to
attack the public purse. In many cases, the schameportrayed as ‘tax
avoidance’ but the courts have declared those tartb@wful. The firms
have been fined and their partners have been sgmtidon for unlawful
practices, but the firms continue to devise taxidaace schemes. Chapter
3 shows how the Big Four firms combine to thwagulation and advance
their common interests. Despite the fiction of cefitpn, the major have
colluded to fix prices and carve-up the marketsafiiér 4 draws attention
to the silence of accountancy firms on alleged wgmron and bribery at
their audit clients. It also shows that major firar® not averse to corrupt
practices themselves. As you read the evidenced titéhis monograph try
to imagine the mentality and greed of individualsmajor firms, often at
senior levels, who dream-up novel ways of dodgiages$, picking the
pockets of consumers and developing corrupt prestidor the sole
purpose of increasing their profits and income. @&a5 summarises the
evidence and arguments and also suggests thetlséemstizens can take to
curb the predatory practices of major accountingdi

2" Mitchell, A., Sikka, P. and Willmott, H. (1998).h& Accountants’

Laundromat, Basildon: AABA.
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CHAPTER 2
TAX DODGING IS THEIR BUSINESS

Tax revenues are the basis of democracy. Theyraotatto any attempt
by the state to redistribute wealth, alleviate ptywvand provide education,
healthcare, security, pensions, public transpdearc water and other
services that make a difference to quality of &fed even survival. Major
accountancy firms undermine elected governmentsacidl welfare.

Unlike the UK, the US Senate Permanent Subcommittevestigations
has investigated the development, marketing andlemmgntation of
abusive tax shelters marketed by accountancy fifirhs. schemes created
complex transactions to enable corporations arfdindividuals to obtain
tax benefits which were not intended by the releviagislation. The
transactions gave the appearance of complying th@Hiteral language of
the relevant tax legislation, but often had no ewoic substance. Their
sole aim was to reduce taxes for wealthy cliente CTommittee’s findings
exposed the sham of professional ethics.

KPMG devoted substantial resources and maintained e&tensive
infrastructure to produce a continuing supply afeec tax products to sell
to clients, using a process which pressured itptatessionals to generate
new ideas, move them quickly through the develognmocess, and
approve, at times, illegal or potentially abusiae shelters.

|74

Ernst & Young sold generic tax products to multigkents despite
evidence that some, such as Gb&d COBRA, were potentially abusive
or illegal tax shelters

PricewaterhouseCoopers sold generic tax productsnutiple clients,
despite evidence that some, such as FLIP, CDS, BO&S, were
potentially abusive or illegal tax shelters.

Source US Senate Permanent Subcommittee on Investigaf®905). The
Role of Professional Firms in the US Tax Sheltedubtry, Washingtor
DC: USGPO, pp. 6-7.

-

The organisational culture of major accountancydins to pursue profits
at almost any cost. To give the readers an ide&ow they destroy
societies we provide a glimpse of the practices\atdes of KPMG, a key
player in the global tax avoidance industry whias ladmitted “criminal

28 CDS, COBRA, FLIP, BOSS, etc., are acronyms for &aoidance

schemes.
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wrongdoing” to the US authorities. After this, wellWwocus on Ernst &
Young, identified by the UK tax authorities as 'pably the most
aggressive, creative, abusive provider" of avoidaschemées. This is
followed by a focus on PricewaterhouseCoopers aldifte & Touche.

KPMG AND ITS WORLD OF TAX AVOIDANCE

In March 2011, General Electric (GE), the largesporation in the US, hit
the headlines for its tax avoidance strategiealslb has operations in the
UK. The company reported worldwide profits of $14iflion, including
$5.1 billion from its operations in the US. Its W8rporate tax bill was
zero. The company used a series of complex transacaAnd accounting
gimmicks to make its tax liability vani$h The auditors could have
highlighted the unusual transactions to reassaiehblders, especially as
in 2009 GE paid $50 million penalty to settle aauing charges by SE€
KPMG has been auditing GE since 1909 and for 20@9 2010 it firm
received $219 million in fees, including $17 milidor advice on tax. GE
received a clean bill of health from KPMG.

Another KPMG client Citigroup, which also has openas in the UK, has
been in the news for the way it accounts for ike$a The bank has been
bailed out by the US taxpayer several times. Itlheen audited by KPMG
since 1969. In 2010, the bank boosted its profytsdalucing its loan loss
reserve. Market analysts say that the company dhHuaie set aside funds
to cover $50 billion of deferred taxes, which wobke reduced its capital
buffer and weakened its balance sffedtynn Turner, a former chief
accountant at the Securities and Exchange Commissild Financial
Times that “Citi's position defies imagination ardgic’. The bank
acquired a clean bill of health from its auditok?MG received $280
million in fees for the period 2007-2009. The fiemprocedures for
auditing deferred tax have been criticised by thablie Company
Accounting Oversight Board (PCAOB), US audit regoda in its
assessment of the quality of audits by the firm.

?® The Guardian, 7 February 2009;
http://www.guardian.co.uk/business/2009/feb/07 fjap-avoidance-
schemes

% New York Times, 24 March 2011.

31 US Securities Exchange Commission press releasegdst 2009.

%2 Financial Times, 6 September 2010.
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“The Firm failed to sufficiently test the issuensluation of deferred
income tax assets. The issuer concluded that atializ of the recognized
net deferred tax asset was more likely than noedas projections of
future taxable income and available tax plannimgtsgies. Despite recent
losses, the Firm failed to test, beyond inquiry neéhnagement, certajn
significant assumptions underlying the projectioof future taxable
Income”

Source Public Company Accounting Oversight Board (20R»3lease No.
104-2010-132: 2009 Inspection of KPMG LLP, Octobep.7.

KPMG is no stranger to negative public exposureedeived considerable
exposure from the collapse of WorldCom, a giant ¢#8hmunications
corporation. For a fee of US$9.2 million KPMG addsWorldCom to
increase its profits by adopting an intangible ass@sfer pricing program.
Under this, the company created the asset “managefoeesight, a
previously unknown intangible asset. Managemerdsight is little more
than providing various bundles of services. Thektivas that WorldCom
registered this new asset to a subsidiary in atwijurisdiction. This
subsidiary in turn licensed it to other companrethe WorldCom group of
companies for annual royalty payments. The paywigsisliaries treated
royalty charges as an expense that qualified forakef whilst the income
in the hands of the receiving company attractecate low rate. In effect,
no cash went outside the corporate group, but sudhansfer pricing
arrangement may have saved the company betweenOO0S#ilion and
US$350 million in taxes. WorldCom'’s insolvency exaer” found that in
some cases the royalties charged actually exceddedcompany’s
consolidated net income in each of the years 1988-2And in other cases
represented 80 to 90 percent of a subsidiary’snceime. Over a four year
period covering 1998-2001, more than US$20 billiwas accrued in
royalty fees for use of the company’s intangiblseds and most of the fees
resulted from the licensing of “management foreSigh

KPMG is prolific and UK tax authorities struggle t@ep up with its
devious and cunning schemes. The misguided ingerafitKPMG is
highlighted by the 2007 case of John Astall andh@na Edwards v Her
Majesty’'s Revenue and CustothsThe case involved attempts by two

%3 United States Bankruptcy Court Southern Distrfdiew York, (2004).
In re WORLDCOM, INC., et al, Chapter 11, Case N®-.13533 (AJG),
Washington DC: Kirkpatrick & Lockhart LLP.
*http://www.financeandtaxtribunals.gov.uk/judgmeesij3422/SPC0062

8.doc
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wealthy entrepreneurs to shield almost £5 millidnircome from UK
income tax. Under the scheme cash was loaned twafipecreated trusts,
and the resultant I0Us then traded to banks apparant loss. The "loss"
could then be offset against personal tax bills.

“In outline the scheme consists of each of the Mppts settling a small
sum in a trust under which he has a life inter@ste settlor lends money to
the trust in return for a security issued by onehef trustees, a company.
The terms of the security are that it is redeemablEs years at 118% of
the issue price but the Appellant can redeem thergg at 100.1% of the
iIssue price between one and two months after isgue condition relating
to the dollar-pound exchange rate, which is desigiee have an 85%
chance of being satisfied, is satisfied within anenth and a notice to
transfer the security is given, the term of theus®c becomes 65 years
(with the same redemption price) but the purchaaarredeem it at 5% of
the redemption price (about 6% of the issue prigeleven days’ notice.
The redemption terms are designed to satisfy tli@itien of a relevant
discounted security within Schedule 13 to the Foea’ct 1996. The
object is that the Appellant claims the differefmdween the issue price
and 6% of the issue price (less a turn for the pasing bank) as a loss on a
relevant discounted security, while the differememains in the trust far
the benefit of the Appellant.”

Source John Astall & Graham Edwards v Revenue & Customs
Commissioners [2007] SpC00628; LTL 6/9/2007

KPMG stood to make a profit of £15 million from teeheme. The scheme
relied on financial manoeuvres eagerly providedHaynbros Bank & Trust
(Jersey) Limited and Kleinwort Benson. The Spedi@dmmissioner
guashed the claims for losses because they werg@emtine economic
losses. The case went to Court of Appedlut the original judgement was
upheld. The case was important because a numbermillkdnaires had
purchased blueprints of the same scheme to shoslet £156 million of
income from the UK taxé&$ resulting in a loss of £50 million of tax
revenues, enough to restore the eye-sight of 7G8t0act sufferers.

Another KPMG scheme enabled internet entrepred@son Drummond to
create £1.9 million tax loss by taking advantag#hefrules concerned with
the taxation of surrendered second-hand life assergolicies. Jason
Drummond had asked KPMG to proactively advise him.

% Astall v Revenue & Customs (2009) LTL 9/10/2009
% The Guardian, Sheltering cash: the intricate sesetinawn up by

KPMG, 7 February 2009.
14



“London & Oxford Capital Markets (“London & Oxforgl’ a small
corporate finance and investment company, opeadeal market maker in
second hand life assurance policies. It createthek ©f such policies b
procuring an interest free loan to be made to dnagésocemployees (M
Sedgley) who used the loan to effect non-qualifypaiicies on her lif
with American Life Insurance Company (“AlG”) on Z3ebruary 2001,
The policies were in every respect real. The instgacompany was |a
major institution. The underlying investments wgesnuine and potentiall
long term. The rights of the policyholder were lhraspects of an arm’
length nature. On 26 March 2001 Ms Sedgley assigimed\G policies t
London & Oxford for a small profit. The Special Conssioner found that
this had been intended from the outset, and thaiSktigley’'s taking o
independent financial advice in respect of app&reyersonal investments
by her had been “a charade”. On 28 March 2001 Lor&®xford charge
the AIG policies as security for an overdraft frasbankers. On 30 March
2001 London & Oxford then drew down on this ovefdfacility and use
the advance to pay substantial additional premiomthe AIG policies. O
4 April 2001 Mr Drummond agreed to buy five of tA&G policies from
London & Oxford for £1.962 million, £1 million begnpayable that d
and the balance of the consideration the followdiag. The five policie
had a surrender value of £1.751 million (equivatenthe premiums paid).
The difference between the cost to Mr Drummondheffive AIG policie
(£1.962 million) and the surrender value of theef&lG policies (£1.75
million) represented the scheme costs (consistingoadon & Oxford’s
profit, an introductory commission, fees for “in@gglent financial advice’
a contribution to a fighting fund, and a contingefund of about £98,000).
On 5 April 2001 (as had been intended from the edutsir Drummond
surrendered the five policies to AIG, part of therender money being
used to discharge the obligation to pay the oudétagn consideratio
payable that day. Thus the five policies acquirgdMs Drummond on
April were turned into cash on 5 April 2001. Theogess had cost
Drummond about £210,000. The object of the probassbeen to create an
allowable capital gains tax loss of £1.962 millioroff set against a capital
gain of £4.875 million which Mr Drummond had made the sale of hi
shares in Virtual Internet Plc.”

S

Source Jason Drummond and Commissioners for HM Revenug
Customs, Case Number CH/2007/APP/0461, 23 July.2008

The scheme also involved an independent financlaisar EFG Private
Bank and the judge said (paragraph 70 of the juégénthat “EFG Private
Bank and its employees who “advised” Ms Sedgley BmdDrummond

were, in my view, acting out a charade for whichCEPrivate Bank were
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paid a single fee of £5,000”. The judge disallovied £1.9 million loss
because the “scheme was atrtificial and had not ketmwip for a genuine
commercial purpos&. The case subsequently went to Court of ApPeal
but tax relief on the loss was denied. Similar sod® were stopped by the
Finance Ac2003 and the above case.

Another mass marketed KPMG scheme enabled compamigstheir
employees to avoid National Insurance Contributi@ykZ) and income
tax’® by paying their directors with the debts of thenpany instead of
casfi®. KPMG spoke to a number of clients, including Speu.
Kirkstall were introduced to KPMG by their accoumtawho heard that
KPMG were marketing a method for avoiding NIC omib® payments to
directors. Clients had to sign up to a duty of abaritiality about the
scheme. Subsequently, KPMG explained how the awmo&laschemes
would work. The tax authorities disallowed the etdi claimed by the
schemes and the case was referred to a tax tribumah upheld the
position of the tax authorities. The subsequenteapmvas referred to
Special Commissioners and they stated that “Oursde&con PAYE in
Spectrum is that the assignment of book debts totest a payment, but
that they did not constitute trading arrangementsOur decision in
principle in the Kirkstall appeals is that the gssnent of the book debts
was not a payment in kind for National Insurancent@butions
purposes; that it constituted a payment for PAY#H; that they did not
constitute trading arrangements”.

Another KPMG schenfé used the offshore fiction to attack VAT revenues
in the UK. The normal position is that traders geaWVAT to customers
and collect what is known as “output” tax. Thus a@esof £100 is
accompanied by VAT at the current rate of 20% dral trader collects
£100 plus VAT of £20, i.e. a total of £120 from tbestomer. The trader
needs to buy products and services to be in busesesnd pays VAT on
eligible purchases. This is known as “input” tar.iSthe trader bought the
item for say £40, and the VAT rate was 20%, he @antur “input” tax of

37 Accountancy Age, 26 July 2007.

38 Jason Drummond and Commissioners for HM RevendeCaistoms,
2009, Case No: A3/2008/2148

® Spectrum Computer Supplies Ltd v Revenue and Cisstom
Commissioners; Kirkstall Timber Ltd v Revenue angstoms
Commissioners [2006] STC (SCD) 668.

% Accountancy Age, KPMG scheme advised paying dirsawith debt, 21
September 2006.

“I RAL (Channel Islands) Ltd v Customs & Excise Comssioners (2002),

VAT Decision 1791.
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£8 and pay a sum of £48 to its supplier. Perioljicataders pay the
difference between “input” and “output” to the taxithorities. For the
above example, the trader would need to pay £1@ {f£38) over to the tax
authorities. Now suppose, an accountancy firm coisca scheme under
which the trader would somehow not be liable toWAd regime. Strictly
speaking the trader would not collect output taxsales though he might
still sell the product for £120. If so, he does have to account for £20 to
the tax authorities. If the trader’s business issubject to VAT then he is
entitled to a refund of the input tax (E8 abovehnirthe tax authorities. The
upshot is that the trader’s profits improve. Thigswhe basic logic of the
VAT avoidance scheme marketed by KPMG.

The scheme applied to gaming machines operatdeit/K by companies
in the RAL Holdings Ltd group. Under the scheme gegrmachines in

127 amusement arcades in the UK were leased tavly immed Channel

Islands subsidiary company, which was granted tieenby a group
company in the UK to use the arcades. Another UbSisliary contracted
with the Channel Islands company to provide th# sitathe arcades. The
basis of the scheme was that the place of supplgaofing machine
services to customers would be in Guernsey andthigaChannel Islands
company would be entitled to repayment of inputdaxsupplies made to it
without being liable to any output tax. Such a vievas based on
interpretation of the European’ Union’s ThirteeAT Directive which

enables businesses not established in the EU tweed/AT on business
expenditure incurred in member states. Before tA®& scheme, a single
UK subsidiary made the supplies and output tax paad. RAL owned or

leased the arcades and employed staff. Output éexpaid out to the tax
authorities. After the KPMG scheme there was nongbkato trade or
economic essence of the business. Slot machineaimedr where they
were, but their ownership was now assigned to anfidddslands company.

The scheme was not developed in response to aryesedrom the
company. KPMG cold-called on companies. Its predents were subject
to a confidentiality undertaking being given. Thesual presentations
referred to the scheme as "KPMG's VAT Mitigatiompusals for Gaming
and Amusement Machines”. A 16 page report saidldhiatsing a Channel
Islands companies RAL'’s profits could improve by Znillion. KPMG
would charge £75,000 plus VAT for an evaluationor¢pand counsel's
opinion and a fee of 25 per cent of the first \®@®AT savings, 15 per cent
of the second and 5 per cent of the next three'sysavings. KPMG felt
that the UK tax authorities will regard the schease 'unacceptable tax
avoidance' and will challenge the arrangementsstiusold it. It sought to
reassure clients by stating that
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“... a similar concept for telecommunications ran h@arly four years in
most Member States of the EU before the UK, Freaod German
Governments secured the unanimous agreement 6 Mlember States to
amend the primary legislation and stop the conc®pice at the moment
we are not aware of any widespread use of thesmiplg arrangements,
and the fact(sic) that some EU Member States do not charge VAT on
gaming machine income, unanimous agreement to anteed EC
legislation could be difficult to achieve.”

Source RAL (Channel Islands) Ltd v Customs & Excise Goissioners
(2002), VAT Decision 17914.

KPMG listed over 80 steps that the company hadchttertake with almost
military precision to make the scheme work. Thesduded attention to
control of companies and appointment of skeletaff ah the Channel
Islands to satisfy the letter of the law about oaoinand ownership of
companies. The UK authorities challenged the schen&ax Tribunal
decided that there was no real change to the suestaf the business and
that the Channel Islands company, trading in thew#s liable to output
tax on the Gaming Supplies and consequently lisbolegister for VAT. It
decided that RAL was not entitled to VAT refundsieTcase subsequently
went to the High Couft, which sought guidance from the European Court
of Justice (ECJ). The ECJ stated that the econawtiwity took place in
the UK — the contract arose at the moment at wthiehcustomer placed a
coin in the slot machine. The slot machines wengsigllly in the UK and
therefore the contracts were performed entirelyhiwitthe UK. Thus
another KPMG scheme was halted. It didn’t detemthe

KPMG has been on the radar of US authorities farestime. In 2002, the
US Justice Department, filed a suit compelling fiven to disclose
information about tax avoidance schemes marketedt kgince 1998.
KPMG grudgingly complied, but withheld a substant@umber of
documents. This lack of co-operation persuadedJtheSenate Permanent
Subcommittee on Investigations to investigate KPM@d expose its
organisational cultuf® The Senate Committee scrutinised just four of the
firm’s 500 “active tax products”. Three schemes ofantured paper losses
to enable clients to reduce their income tax. Theth used a “charitable

2, RAL (Channel Islands) Limited and others v Consitisers of Customs
and Excise (Case C- 452/03), 12 May 2005.

3 US Senate Permanent Subcommittee on Investigat{@@63). US Tax
Shelter Industry: The Role of Accountants, Lawyefs)d Financial
Professionals - Four KPMG Case Studies: FLIP, OBISPS and SC2,
Washington DC: USGPO.
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contribution strategy” to reduce the tax bills ohganies. KPMG received
around $124 million in fees.

The Senate investigation found that KPMG had aarestte organisational
structure for developing and marketing tax avoigaschemes. It had a
“Tax Innovation Center” with income generating &gy and its sole
function was to generate new schemes. It maintaan®thx Services ldea
Bank” and staff were encouraged to submit ideasngw schemes. The
firm had a market research department, a Sales iy Centre that
worked on “marketing strategies” and telemarketoamtre staffed with
people trained to make cold calls and find buy&taff were coached in
sales patter. Thousands of corporations and ingalsdwere contacted to
sell the products. Enormous pressure was put oouatants and lawyers
working in the firm’s tax unit to sell avoidancehgstnes and meet revenue
generating targets. The staff were encouraged tdkemaisleading
statements to potential buyers, such as claimig #hscheme was no
longer available for sale, even though it was, egméy hoping that reverse
psychology would persuade the client to buy thedpet In folklore,
accountancy firms claim that they operate “Chinésals” that somehow
avoid conflicts of interest — for example by sepiatathe consultancy and
audit arms. But KPMG tax professionals were dir@dte contact existing
clients about the product, including KPMG’s own iudients. Sceptical
buyers were told that the schemes had been exarminksding law firms
and that they could buy insurance to protect thérase

In fear of regulatory backlash and possible loss@hpetitive advantage
presentations to potential clients were made orkbbards and erasable
whiteboards. Written materials were retrieved frairents before the

salesman left meetings. Potential clients had gm shon-disclosure”

agreements. Staff were advised to not to keep liegedocumentation in

their files and clean out their files, to limit detion of the firm’s activities.

Major banks, including Deutsche Bank, HVB, UBS, &atWest provided

loans for millions of dollars essential to the astrated transactions.
Sceptical clients were reassured through opinioitere by friendly

lawyers. The Senate Committee found that KPMG hiadtel its own

prototype tax opinion letter supporting the prodaictl used this prototype
as a template for the letters it actually sentd@lients. In addition, KPMG

collaborated with an outside law firm to ensuret thawould supply a

favourable opinion letter. In many cases, the lauwn fissued its letter

without ever speaking with the client to whom thg &dvice was directed.
KPMG did not disclose the existence of any of @® Schemes to the IRS.
Senior personnel were aware of its legal obligatitmut chose to flout
them. The following extracts from internal corresgence provide an
indication of the firm’s culture.
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First, the financial exposure to the Firm is minimd. Based upon our
analysis of the applicable penalty sections, weckemle that the penalties
would be no greater than $14,000 per $100,000 iM&Mees. ... For
example, our average deal would result in KPMG &fe$360,000 with a
maximum penalty exposure of only $31,000.

This further assumes that KPMG would bear 100 perokthe penalty. In
fact ... the penalty igint and several with respect to anyone involved (in
the product who was required to register. Given thaour share of the
penalties could be viewed as being only one-halthef amounts noted
above. If other OPIS participants ... were also fouadbe promoters
subject to the registration requirements, KPMG'pasxure would beé
further minimized. Finally, any ultimate exposurm@ the penalties are
abatable if it can be shown that we had reasorcztise. ...

To my knowledge, the Firm has never registereddymt under section
6111 ....

Third, the tax community at large continues to avad registration of all
products. Based upon my knowledge, .there are no tax products
marketed to individuals by our competitors which are registered. This
includes income conversion strategies, loss gdoardechniques, and
other related strategies.

Should KPMG decide to begin to register its taxdoics, | believe that it
will position us with a severe competitive disackaae in light of industry
norms to such degree that we will not be able tomete in the tax
advantaged products market.

Fourth, there has been (and, apparently, continueso be) a lack of
enthusiasm _on_the part of the Service to enforce aion 6111. In
speaking with KPMG individuals who weed the Service ... the Service
has apparentlypurposefully ignored enforcement efforts relatedgection
6111. In informal discussions with individuals amntly at the Service, .
confirmed that there are not many registration iappbns submitted and
they do not have theesources to dedicate to this area.

Finally, the guidance from Congress, the Treasuryand the Service is
minimal, unclear, and extremely difficult to interpret when attempting
to apply it to ‘tax planning products. ...

| believe the rewards of a successful marketinthefOPIS product ... far
exceed the financial exposure to penalties thatanige”.

Source US Senate Permanent Subcommittee on Investigat{2@03), op
cit, p. 60.

The Senate Committee investigation was followedchyinal charges.
The US Department of Justice made the followingoaneement
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“KPMG LLP (KPMG) has admitted to criminal wrongdgirand agreed t
pay $456 million in fines, restitution, and peradtias part of an agreement
to defer prosecution of the firm ... nine individuaisluding six former
KPMG partners and the former deputy chairman of fihe-are bein
criminally prosecuted in relation to the multi-oth dollar criminal ta
fraud conspiracy.

In the largest criminal tax case ever filed, KPM@shadmitted that it
engaged in a fraud that generated at least $librbdlollars in phony t
losses ... cost the United States at least $2.®ibitollars in evaded taxes.

... KPMG also admitted that its personnel took spede€tliberate steps to
conceal the existence of the shelters from thedRSamong other thing
failing to register the shelters with the IRS aguieed by law; fraudulentl
concealing the shelter losses and income on taxnstand attempting to
hide the shelters using sham attorney-client @gel claims

The agreement provides that prosecution of theigalhcharge against
KPMG will be deferred until December 31, 2006 ikesflied conditions
including payment of the $456 million in fines, tiagion, and penalties-
are met.

KPMG admitted that the opinion letters issued fae ELIP, OPIS, BLIP
and SOS shelters were false and fraudulent in mumseespects ...”

Source US Department of Justice, press release, 29 AZNOH.

The terms of settlement insisted that the fine ¢owbt be paid with
insurance money. KPMG also had to agree to supemvisor good
behaviour by an independent monitor for a period géars.

In October 2005, 19 individuals associated with KRKchemes were the
subject of a criminal indictment by the Justice Bment?. Inevitably,
there were legal wranglings about prosecutions. U prosecutors
insisted that senior KPMG personnel should not lble &0 get financial
help from the firm to fight their cases. This region was considered to be
a violation of their constitutional rights and inly) 2007, a US couift
dismissed charges against 13 KPMG personnel be¢hegsestriction had
prevented them from presenting their defence. Dedpis a number of

*US Department of Justice, press release, 17 OcRIHS
(http://www.justice.gov/opa/pr/2005/October/05_ta47.html).
*> The court judgement is available at

http://www1.nysd.uscourts.gov/cases/show.php?dizcrsiged=56
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individuals were sent to prison. In April 2006,carher KPMG tax partner
told a court,

“I willfully aided and abetted the evasion of takesd that the avoidange
schemes were designed “to help wealthy taxpayeagsifisiantly and
illegally reduce their tax liability to the U.S.ternal Revenue Service
that they could keep the money for themselves awlstéd paying the taxe
they owed, and also so that KPMG and other entesgd earn significan
fees ... [schemes] were “designed and approved birseartners anc
leaders at KPMG and other entities to allow wealidypayers to clain
phony losses on their tax returns through a seakscomplicated
transactions”.

2]
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Source San Diego Union-Tribune, Plea by KPMG's Rivkinoshl aid
prosecutors, 9 April 2006.

In January 2007, a former KPMG tax consultant pdelagliilty to fraud and
tax evasion. He saitithat a former partner in KPMG’s Los Angeles office
paid him $600,000 to pose as a private hedge funtkoand manager of
several entities that were used to advance theshaker known as short
options strategy. According to the Department atida press relea¥ene
stated that “clients were provided with opiniontdes containing false
statements including the claim that the tax shétteses were "more likely
than not" to survive IRS challenge. ... opinion Ieftealso falsely
represented that certain entities were establisbeded and operated as
private hedge funds by [him] and described him gsiwate hedge fund
manager with experience investing in foreign curyeoptions. ... [He] had
no experience investing in currency options, was$ aohedge fund
manager, did not select or manage any of the acyreptions, did not own
the entities, and acted only as a nominee withe@sio those entities. ...
[He] together with ... and others, created fraudutimtuments, including
back-dated documents ...".

In April 2009, a former KPMG senior manager anduarfer partner were
convicted of frauf. They were given 121 months in prison and a $6

® US Department of Justice, Tax Division, EnforcetiResults April

2006 to April 2007;
http://www.justice.gov/tax/TaxDiv2007ResultsAppxtpd

47 US Department of Justice press release, 10 JaB0ai3; available at
http://www.justice.gov/tax/usaopress/2007/txdvO&tapleapr.pdf

8 US Department of Justice press release, 2 APED2
http://www.justice.gov/usao/nys/pressreleases/Apfiarsonetalsentencing

pr.pdf
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million fine, and 97 months in prison and a $3 ol fine respectively.
The presiding judge said that

“while BLIPS and the other shelters they were imedl in all were dressed
up as investment opportunities, that is not whay twere all about. They
were designed to create tax losses so that the-sapeeople could avoid
paying income taxes. . . there does come a timanvahgcheme is so raw
so brazen, and so outrageous that it crossesrtbdHhat separates bad|or
incompetent or unsuccessful tax planning from crimethese defendants
were not prosecuted and they were not convictedriaking mistakes in
judgement on debatable questions in good faith eséhdefendants knew
that they were on the wrong side of the line ... pheooked up in
significant portion this mass produced scheme &atthe Government out
of tax revenue for the purpose of enriching thewesellt's that simple."

Source US Department of Justice press release, 2 APGP2

In March 2010, a former KPMG partner already sep\an97-month prison
sentence was given another 57 months concurrererssfl. He had
pleaded guilty to concealing millions of dollars fee income from tax
shelter transactions from the IRS and conspirinddfsaud a company by
sharing tax shelter fee income with officers ofttt@mpany. In June 2011,
the US Supreme Court rejected an apPe&om three individuals,
including two former KPMG executives, to questibrit conviction.

What of KPMG’s own taxes? The firm allegedly usemhé of its own
mass-marketed corporate-tax strategies to recé&84amillion deduction
on its 2001 tax return, just months before therirdke Revenue Service
listed the strategy as an abusive tax-avoidancesamiion”. The
Australian press report&dthat KPMG partners “were hit with a claim for
up to $100 million in unpaid taxes and penaltigsaitegedly breaching ...
anti-avoidance tax laws. [Australian Taxation Officlaimed that KPMG
partners had channelled such a high proportiohaf tncome through the
trusts that the sole or dominant purpose of thstdrinust have been to
avoid paying tax”. KPMG is thought to have settlih@ matter with a
payment of A$7 million to the tax authorities.

49 US Department of Justice press release, 3 Martf.20

*Y Bloomberg, Ex-KPMG Officials Rejected by Top UGurt on Tax
Convictions, 27 June 2011

>1 Wall street Journal, KPMG used its own tax sheltdrOctober 2005.
°2 Sydney Morning Herald, KPMG hit with penalty tail,il7 May 2004;

Sydney Morning Herald, Second big firm hit in taxegep, 18 May 2004.
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KPMG’ predatory culture came under the spotlightehese of determined
action by US Senators and regulators. The samereudperates in the UK
too, but only comes to light when occasionallyeafyears of expensive
litigation, the schemes are struck down by the tso@ne cannot tell how
much remains undetected. KPMG is not alone in bmtaxicated with the

smell of money. The next section provides a glimpEé¢he practices of
Ernst & Young, another key player in the global é&awidance industry.

ERNST & YOUNG AND ITS WORLD OF TAX AVOIDANCE

Ernst & Young has a history of crafting ingenioag aivoidance schemes.
One enabled directors of Phones 4u (part of thetrBefroup of
Companies) to pay themselves in gold bars, fineewiand platinum
spongé® and avoid National Insurance Contributions (NIIiKY. sooner had
the legislation killed off that scheme, Ernst & Yaudevised another. This
enabled higher paid employees and directors of &haelU (and other
companies) to avoid NIC and income taxes by seguysayments through
an offshore employee benefit trtistEBT) in Jersey. The gist of these
schemes was that companies paid money into this tndsch then ‘lent’ it
to the employees. As long as the transaction lotikech loan, for example
by carrying interest, tax is avoided by the compang the employee. The
transactions for the scheme were set up with thelvement of Regent
Capital Trust Corporation Limited (Regent), a Jgrsempany, which in
turn was owned by the partners of a Jersey law, ¥edell & Cristin.

An HMRC bulletirr® explained that Dextra Accessories Ltd and fiveenth
companies made contributions to an EBT. They deducthese
contributions in computing their taxable profitsheltrust deed gave the
trustee wide discretion to pay money and other fitsrte beneficiaries and
a power to lend them money. The potential benefesaof the trust
included past, present and future employees andceddf of the
participating companies in the Dextra group, aralrthlose relatives and
dependants. The trustee did not make paymentsiofuenents out of the
funds in the EBT during the periods concerned,emdtthe trustee made
loans to various individuals who were beneficiawasler the terms of the
EBT. The legal point was whether the companiestrdmutions to the EBT
were “emoluments” and thus liable to income andaiaag NIC. The House
of Lords held® that the contributions by the companies to the E&Fe
potential emoluments and hence liable to incometakNIC.

>3 Mail on Sunday, £6m tax threat to Phones4U founteFebruary 2004.
>‘For details, see http://www.taxbar.com/documentdrdesp.pdf.
> http://www.hmrc.gov.uk/practitioners/macdonald-extta.htm

*® MacDonald v. Dextra Accessories Ltd & Others [Z085C 1111
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The Ernst & Young factory manufactured another hawveidance scheme
codenamed "Project Pita" or “Pain in The Arse”. Babeme would enable
Debenhams and 90 major high street retailers tadaWAT and increase
their profits. Brief details of the scheme areakfvs:

“Until 1 October 2000 DR, a 100% subsidiary of Defh@ms Plc, used to
sell goods whose price tag showed, for exampleQ £1ie ticket price")
Where the customer used a credit card, a debitaaedstore card to pa
DR then paid the credit or debit card handling canyp or the compan
behind the store card arrangements, an amounrayf£4.00 for its exemy
card-handling supply. The result was a supply by @Rhe goods fo
£100; and because the amount paid by DR to thel@ardling compan)
(the £1.00) was in return for an exempt supply\VAd relief was obtainec
for that expenditure.

< <
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From 1 October 2000 onwards an arrangement wasnpptace. The
arrangement was designed to change the terms arh Witie Debenhams
Group accepts credit cards in order to produce satipp whereby les
VAT is paid than was paid previously and for noestlmeason". Those
words are taken from a letter dated 17 March 200&em by Ernst &
Young (E&Y), the architects of the scheme who haepresentec
Debenhams in the hearing before this Tribunal. dieenged arrangemen
were designed to make the card-paying customer aritetwo purported
contracts at the point of sale. One was with DRtlfer sale of the goods
(ticket price £100) for £97.50. The other was vatiother company called
Debenhams Card Handling Services Ltd ("DCHS"). DCHS wholly
owned subsidiary of DR, but is not a member ofghme VAT group a
DR. Under the latter purported contract 2.5% of tibtal ticket price was
said to be payable to DCHS for exempt card-handbegvices. The
arrangement, if successful, results in DR makirsgigply of the goods fa
a consideration of £97.50, i.e. 97.5% of the tigkate.”
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Source Debenhams Retail PLC v Customs and Excise [2Q08VAT
V18169 (03 June 2003).

The outward sign of the above scheme was a statepmaried on the
customers’ credit card receipt. It read "l agrest th5% of the above value
iIs payable to DCHS for card handling services. T¢tal amount | pay
remains the same." Of course, the price paid byctkdit card customer
was the same as for a cash sale. As financialcsswere exempt from
VAT Debenhams claimed that 2.5% of the proceedswet subject to
VAT and therefore the output tax payable to thea$uey would be less.
Ernst & Young correspondence seen by the courtregfd¢o the £4 million
VAT saving for Debenhams as “a very lucrative téanping opportunity
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. an ongoing opportunity “unless legislated agaibgt Customs" ...
counteracting measures would take "a number ofsydarenact. ... "Due
to the level of potential profit opportunity avdila there is a desire to
introduce the scheme as quickly as possible". E&n&toung informed
Debenhams of a strong "counsels opinion that Custamould need a
legislative change to stop thfs

The Tribunal rejected the scheme by concluding thatas “carried out
solely for the purpose of avoiding tax. Other thax avoidance there were
no commercial or economic reasons for introducir@HS into the supply
chain”. Of course, Ernst & Young were not goinggiee up lucrative fee
earning opportunities. So the case went to the Kigart® which ruled in
Debenhams’ favour and subsequently to the Courmpeal® which
finally killed off the scheme and the presidinggedreferred to the scheme
as “Tweedledum in Alice in Wonderland: | know whaiu're thinking
about, but it isn't so, nohow”. Through this oneidance scheme alone the
participating retailers hoped to increase theiffifgdy some £300 million
to £500 million a year. A relieved Treasury spolaspn said, “This was
one of the most blatantly abusive avoidance scdmscent years, and the
court's decision to quash it is very welcSfite

Another Ernst & Young scheme called Tax-Efficierif-@arket Swaps (or
TOMS) was marketed by Ernst & Young as a “tax plagropportunity
using the hedging method”; “a 'one-off' as it relien an asymmetry
between the foreign exchange and financial instniseegime®”. It was
one-off because the government was going to intedanti-avoidance
legislation to block it. The key idea of the schemas to construct
complex hedging transactions, with the help of Rdank of Scotland
(RBS) and Goldman Sachs. A Deloitte partner explhithat the scheme
involved “Prudential entering into an off-marketr@ncy swap with a
bank, on terms that a very significant initial pagnwhwas made to the bank.

>" See Debenhams Retail PLC v Customs and Excis@[20KVAT
V18169 (03 June 2003); available at
http://www.bailii.org/uk/cases/UKVAT/2003/V18169rt

*8 Debenhams Retail Plc v Commissioners of CustordsExmise (2004)
EWHC 1540 (Ch)

*9 Debenhams Retail Plc [2005] EWCA Civ 892 (18 R0¥5); available
at http://www.bailii.org/ew/cases/EWCA/Civ/2005/88tn|

% The Daily Telegraph, Debenhams lose VAT case 92005.

®L As per Prudential Plc v Revenue & Customs [200RBBC SPC00636
(11 September 2007);
http://www.financeandtaxtribunals.gov.uk/judgmeesij3463/Spc00636.d

ocC
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The idea was that the payment was deductible forptaposes in the
period in which it was made. Prudential actuallyeesd into two of these
arrangements: the first involved a payment of £66rRBS for a €500m
swap, and the second a payment of £40m to GoldraahsSor a $250m
swap. If all had gone well, a tax deduction wouaVér been claimed for
£105m, saving corporation tax of £38t The scheme was sold to
Prudential and around 30 other companies and ifesstul could have
resulted in loss of tax revenues of more than flloli The Special

Commissioners rejected the scheme and stated that

“Hedging was not a main purpose of the short-tewapsagreement. .|.
Prudential Group had no need of €500,000,000 ojuh® 2002; and a ful
term swap agreement of the same date as the shortsivap agreement
could, we infer, have been given the same effecate as the short-ter
swap agreement. The remaining candidate as a "majoose” was th
investment opportunity presented by the front eaghment. Mr Foley ha
£65,000,000 of what he called "idle" cash whichaiago use his word
could be invested "on commercially acceptable alemgth terms ... Di
the Prudential’s decision to deploy the £65,000,00@le cash as the front
end payment under the admittedly tax driven Ern¥bdng Opportunit
rank as a main purpose for which it entered in®RBS short-term swap
contract? Prudential argue that it did. We find él@lence in support to be
unconvincing”.

“We are not persuaded that the main purpose @eridne of the main
purposes of the GSI swap arrangements was to @®&iddential with th
opportunity of investing the £40,000,000 of idlemag. The purposes for
structuring the GSI agreement such that a £40,000(@nt end payment
was to be made and for Prudential entering inteite, we think, together
a tax avoidance purpose which was a main purposeotifthe mai
purpose”.

Source Prudential Plc v Revenue & Customs [2007] UKSHZC8063
(11 September 2007).

Prudential’s appeal against the judgment was rejtct

Successive UK governments have failed to inves&igatfine the firm, or
prosecute its partners for peddling these dubiatieerses. The firm’s

%2 Dodwell, B., (2007). TOMS: The Special Commissish®erdict, Tax
Adviser, October, p. 7.
% Prudential Plc v HM Revenue & Customs [2008] EWHE39 (Ch) (31

July 2008)
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persistence with its predatory practices finallgiped the US authorities to
take action. A report by the US Senate Permanemicdomittee on

Investigations concluded that Ernst & Young solthdsive or illegal tax

shelters”, marketed a number of questionable tadymts to multiple

client$”. Some of the abusive tax avoidance schemes weneern
registered with the tax authorities. The documentamined by the Senate
Committee provide a glimpse of the firm’'s organadl culture.

“An internal E&Y email ... recites seven tax produdisen under
development and closes with the statement: “As g@u see, we have|a
great inventory of ideas. Let's keep up the R&B3tay ahead of legislatign
and IRS movements.” An E&Y email ... promises the iment
completion of a particular tax product and statége will have until 10/31
to market the strategy. ... Once we roll this prodmat, | will travel to
each area to help you present this strategy to glants. ... Let’s have fu
with this new strategy and kick some KPMG, PWC ad®?? ... another
E&Y email ... sets a nationwide sales goal for ofieth@ firm’'s tax
products, asking its tax professionals to work émegate “$1 billion of
loss.”

-

Source: US Senate Permanent Subcommittee on Investigat(@065).
The Role of Professional Firms in the US Tax Shdhdustry, USGPO
Washington DC p. 83.

Banks, law firms and financial advisers were eewlto complete the
financial manoeuvres necessary for the avoidanbenses. For a fee of
$550,000 ($250,000 for Ernst & Young, $250,000 fioancial advisers
and $50,000 for the law firm) a tax loss of $20limnl could be generated
for willing clients. In some cases, the firm’s fagas calculated as 1.25%
of the tax loss generated through avoidance sch8ome schemes were
marketed even though some tax professionals wemneecoed not only
about the scheme’s technical validity, but alsoualibe firm’s failure to
disclose the risks associated with the produciulg, 2003, Ernst & Young
paid $15 million to the US tax authorities for tags to register tax
avoidance schemes and maintain proper lists of lpgmorchasing them.
The firm also agreed to institute a number of orggtional and procedural
changes to curb its trade in questionable avoidanbhemes, but was soon
under the spotlight again.

% US Senate Permanent Subcommittee on Investigat@®85). The Role
of Professional Firms in the US Tax Shelter IndystiSGPO: Washington
DC p. 6 and 82

(http://www.quatloos.com/Tax_Shelter_Industry Finoaf).
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In May 2004, the US Attorney for the Southern Distof New York
began an investigation into the firm’'s sale of awamice schemes to
corporations and wealthy individuals. In May 20G@ur current and
former partners of Ernst & Young were chargedith eight separate
counts, including conspiracy to defraud the IRS,a@asion, making false
statements to the IRS, and impeding and impaifeglawful functioning
of the IRS. The accompanying 72 page indictmene&hexplained that
the firm had elaborate organisational structures d®signing and
marketing tax avoidance schemes, which through reessef complex
transactions either eliminated, or deferred takésny had no meaningful
business purpose. The schemes were mass-markeatesteptical clients
were reassured by "false and fraudulent opiniorergt from leading law
firms (paragraphs 15 and 62 of the indictment 9h€BEte defendants
allegedly took active steps to prevent the tax @utibs from becoming
aware of the nature of the schemes by directingtfdetion of documents
which would reveal the true facts surrounding tlesigin, marketing and
implementation” (para 29). Internal emails saidt ttheere "should be no
materials in the clients' hands - or even in tim@mory ... a fax of the
materials to certain people in the ... governmeatld have calamitous
results ... Please take us seriously when we insthattyou not leave ...
materials behind at your presentations. ... If th@gkes ever made their
way to the IRS . . . the entire business purpoganaent that gives us the
ability to distinguish this from COBRA [acronym farscheme] would be
out the window ..." (para 39 and 46).

In June 2007, a former Ernst & Young employee m@eaduilty to
conspiracy to commit tax fraud and admitted thahe“sand others
deliberately concealed information from the IRSd aubmitted false and
fraudulent documentation to the IRS. ... She knew itharder for these
tax shelters to succeed in generating the intertdgdbenefits, it was
necessary for the clients to have non-tax businegssations for entering
into them, and for carrying out the various stepsgt tgenerated the tax
benefits ... that she and her co-conspirators algk $teps to disguise the
fact that all the steps of the transactions welepia-planned from the
beginning, and that they did so because they khawfact would harm the
clients’ tax position¥”.

In September 2008, partner of a law firm associatgd Ernst & Young
schemes pleaded guilty to criminal tax fraud. Henawledged that over a

® United States Attorney Southern District of Newrk,c80 May 2007
(http://www.justice.gov/usao/nys/pressreleases/Méggindictmentpr.pdf)
® See http://visar.csustan.edu/aaba/Ernst&Young20@wictment.pdf

®7 US Department of Justice press release, 14 Juiie 20
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period of several years, “he and others, includimgjviduals at E&Y,
participated in developing the PICO [acronym foe ttax avoidance
scheme] shelter and creating a legal opinion tlatlavbe used to support
it. ... admitted he and his co-conspirators knew that IRS would not
allow PICO’s tax benefit if the IRS was told thalC® was designed
primarily to allow the client to avoid paying taxaad otherwise did not
have economic substafite(US Department of Justice press release, 11
September 2008). In May 2009, following a 10-weely jtrial, the four
partners were found guilty on all coufitsSubsequently, in January 2010,
the four were given prison sentences ranging frdnninths to 26
monthg®. A steady stream of individuals connected withiglesmarketing
and implementation of the tax avoidance schemesdmatiued to receive
fines, probation or prison sentenCes

The firm was soon in the spotlight again. This tifoe tax avoidance
schemes crafted for US supermarket giant Wal-Maltich also owns

ASDA supermarket chain in the UK. Wal-Mart has atdny of avoiding

taxes through complex avoidance schéfeBrnst & Young, Walmart's
external auditors, have devised a number of schiéfmesNalmart and one
of these related to the use of Reinvestment THRETs). The scheme
was also aimed at banks as they too operate thriotagithes. The REITs
were introduced by the US government to encouragall Snvestors to

invest in a diversified portfolio of commercial perty and spread their
risks®. The US legislation exempted REITs from corpotakes as long as
they paid out 90% of the profits to shareholderSITR need at least 100
shareholders. To meet the 100-shareholder thresNalchart distributed a
minimal amount of nonvoting stock, to approximatel4 of its

employees. Walmart transferred a number of its gntggs to a specially
created subsidiary and turned it into a REIT. Theswperties were then
leased back and the stores continued their tradeeimormal way. Under
the arrangements, the subsidiary occupying theeptpgaid rent, which
was a tax deductible expense and hence reducddxitBability in the

relevant tax jurisdiction. In fact, Walmart was payrent to itself and the
benefit was that the subsidiary receiving the ineamould be exempt from

®8US Department of Justice press release, 11 Sept&@be.

%9 US Department of Justice press release, 7 May.2009

9 US Department of Justice press releases, 21 addr2fary 2010.

"L For example see Bloomberg, 30 March 2010, 13 AR6rI0;

"2\Wall Street Journal, Wal-Mart Cuts Taxes By PayRent to Itself

1 February 2007.

"3 http://online.wsj.com/public/resources/documens§d®1023-walmart-
tax_reduction.pdf.

“They were subsequently also introduced in the UK.
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tax because of the special concessions availali®&tds. Over a four-year
period, the REIT strategy may have reduced Walsaatx obligations by
around $230 milliof?.

Amongst other US states Walmart's tax avoidancersehwas challenged
by the North Carolina tax authority and it blockiég $33.5 million tax
relief claimed by the compaffy In 2005, a court ruled against Walmart.
The company unsuccessfully appealed against thgejodnt. The judge
rejected Walmart's claim that it had incurred réntasts. The judge
concluded’ that the

“rental arrangement allowed plaintiffs [Walmart] fannel substantia
amount of their gross income through respective TREAnd property
companies only to have the “rent” return to themaimon-taxable form,
prior to the eventual transfer of the funds to plaeent Wal-Mart Stores
Inc. There is no evidence in this record of anyneooic impact (apart fron
the obvious state tax savings) of the transacbqpidintiffs, particularly as
plaintiffs were rendered no poorer in a materialseeby their “payment of
“rent” ... there is no evidence that the rent tratisa¢ taken as a whole¢
has any real economic substance ...”

~
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Source Wal-Mart Stores East v Reginald S. Hinton, Case 06-CVS-
3928, 31 December 2007, North Carolina Wake Coustperior Court
Division.

Walmart could not persuade the Court of Appealsoterturn the
judgment®. The company fought unsuccessfully to prevent ipubl
disclosure of court documents. One of these coatiim lette?’, dated 30
April 1996, from Ernst & Young to Walmart and sthtbat the

> Wall Street Journal, Inside Wal-Mart's Bid To $l&tate Taxes, 23
October 2007.

"*Bloomberg, Wal-Mart May Appeal $33.5 Million Nor@arolina Court
Decision, 6 January 2008.

""Wal-Mart Stores East v Reginald S. Hinton, CaséB€CVS-3928, 31
December 2007, North Carolina Wake County, Sup&airt Division
(http://online.wsj.com/public/resources/documenisttaxrulingl.pdf);
also see Wall street Journal, Judge Rules AgaidtNrt Over ItsTax-
Shelter Dispute, 5 January 2008.

8 Wall street Journal, In Tax Case, Wal-Mart Stitiging Carolina Blues,
19 May 2009.

9 http://online.wsj.com/public/resources/documens§d®1023-walmart-

tax_project.pdf.
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“successful operation of this project will resuitsubstantial state income
tax savings to Wal-Mart. While the strategies bempglemented are totall
within the law, we see no useful purpose beingexem broadcasting the
changes. Rather we see only potential downside &noyrexternal publicit
from these changes. We don’'t think there is much $hate taxin
authorities can do to mitigate these savings to-Méait, however, som
states might attempt something if they had advaratdication. We thin
the best course of action is to keep the projdatively quiet. All our tea
members of course need to know what we are doidgndny. It does no
need to be treated as a secret. On the other faadyroader group af
people are knowledgeable about these strategie® jhist seem to be too
many opportunities for it to get out to the presfimancial community an
we all know they are difficult to control, partieuly when we are dealing
with a client as well-known as Wal-Mart. As a résue have concluded
that the project’s long-term success will be enkdnioy being discreet in
how and where we discuss the project”.

In another documefft Ernst & Young considered hypothetical questions
and then provided answers — “Q: What if the prests gvind of this and
portrays us as a ‘tax cheat'? A: That's a pos#ybili. If you are concerned
about possible negative publicity, you can counitdry reinvesting the
savings in the communfty. Seemingly, Ernst & Young thought of
everything except the negative impact its predat@mactices on
communities.

PRICEWATERHOUSECOOPERS AND ITS WORLD OF TAX
AVOIDANCE

SABMiller is the world’s second largest beer compawith interests
across the world. It has over 200 beer brandsudnag Pilsner Urquell,
Peroni Nastro Azzurro, Miller Genuine Draft, GrdiscAguila, Castle,
Miller Lite and Tyskie. Its 65 tax haven subsidesriexceed the number of
breweries and bottling plants in Africa. Its acctsufor the year to 31
March 2011 show sales revenues of US$19408 mil{ee10 $18,020
million), pre-tax profits of US$3,626 million (201$2,929 million) and
tax-paid US $885 million ($620 million), which apprmates an effective
tax rate of 24% (2010 21%). The company is auditbyg
PricewaterhouseCoopers, which continues to gieedkean bill of health.

8 For further documents see http://walmartwatch.ogqm/
content/blogs.dir/2/files/pdf/state_tax_avoidandé.p

81 Wall Street Journal, 1 February 2007;
http://online.wsj.com/public/article/SB117027500908065-

WAV3Z4GcXNsXgvlBi_Xlvadhgpk 20070322.html?mod=mgeef
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In 2011, PwC picked up fees of $20 million, inchugli$3 million for
advice on taxation and another $5 million for “atkervices”.

A 2010 report by Action-Aitf alleged that SABMiller may be avoiding
around £20 million in taxes each year in India Afiica through complex
financial transactions, transfer pricing techniqaesl shuffling profits to
subsidiaries in tax havens. The report notes tiAdNller's brewery in
Ghana, Accra Brewery, has sales of £29 million, ibuhe last two years
declared a loss and has paid local corporationnanly one of the four
years from 2007-2010. The report shows that woean selling beer
outside SABMiller’s brewery in Ghana paid more income tax last
year than the multi-million pound brewery.

Action-Aid report shows that SABMiller companies lindia and Africa

pay some £47 million a year in management serviees to Swiss
subsidiaries of the Group. These fees count asneggefor the Indian and
African operations and deprive the local governm@&ftsome £9.5 million
of tax revenues. SABMiller denies the allegationd elaimed that

“SABMiller companies pay a significant level of tain the year ended 31
March 2010, the group reported US$2,929 millionpne-tax profit anc
group revenue of US$26,350 million. During the sgmeriod our total taj
contribution remitted to governments, including pmmate tax, excise taj
VAT and employee taxes, was just under US$7,000amil Seven time:
that paid to shareholders. This amount is sptiveen developed countri
(23%) and developing countries (77%). In both Gdd@a and Soutl
Africa, we contributed over US$1,000 million in &don to each
respective government's revenues.”

= (D VI X— X
w

Source SABMiller press release, 26 November 2010.

The absurdity of the above claim is noteworthy. Thenpany had a profit
of $2,929 million but made tax payments of $7,000ion! The fantasy
figures are manufactured by PwC, all for a feeamfrse. PwC sells what it
calls “Total Tax Contribution” (TTC). The purposéthis calculation is to
enable “corporations to pretend their tax bills brgger than they really
are, by counting not just their actual taxes, dsib daxes they donpay,
such as those paid by their customers, workergligug, and so forft".

82 Action-Aid, (2010). Calling Time: Why SABMiller shuld stop dodging
taxes in Africa, London: Acton-Aid
(http://www.actionaid.org.uk/doc_lib/calling_timen aax_avoidance.pdf).
8 Mclintyre, R.S. (2006). Transparently Dishonese Fmerican Prospect,

30 August.
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PwC’s spin-machine says that TTC helps “companiesasure and
communicate all the different taxes and contrimgidhat they pay to
governments. ...The framework looks at all the tatked companies pay
and not just corporate income tax, which is usutlby only tax separately
disclosed in the financial statements. It makessandtion between taxes
borne and taxes collected. Taxes borne are the ayigpown cost and
will impact their results, e.g. property taxes vidkrm part of the property
costs. Taxes collected are those that the compdimnesters on behalf of
government and collects from others, e.g. emplayeeme taxes deducted
through the payroll. Taxes collected will have dmaistrative cost for the
company and will also have an impact on the comgabysiness, e.g.
employment taxes impact the cost of laBduPwC propaganda attributes
all taxes to corporations, including those not leobly the company at all.
For example, employees pay income tax and Natiomslurance
Contributions (NIC). These are deducted at souycedmpanies and then
remitted to the tax authorities. Similarly consusmpay VAT and fuel duty
on purchases. This is collected by companies agwl dh set intervals, after
deduction of VAT on their purchases, is paid owetaix authorities. PwC'’s
‘total tax contribution’ lumps corporate taxesaify, paid by the company
together with income tax, VAT, NIC and excise dsitie

Companies are buying up PwC'’s propaganda. In theBxd$onMobil with
profits of $36 billion claims to have paid taxes$80 billiorf°. In the UK,
government reports show that major companies aoidig taxe&® and
others say that in 2009 only 33.6% of the UK conpsractually paid
corporate ta¥, In contrast, a PwC report claimed that in 2010dUKrgest
100 companies made a total tax contribution of &, which is 11.9% of
government receipts from all taxes. PwC spin inetufi39.2 billion which
Is not borne by companies. In fact, as income Y&, NIC and fuel duty
Is remitted in arrears to government, companiegateéng a huge interest-
free loan from the taxpayer even though they pasthe cost of acting as
tax collectors to the consumer through prices.

A PwC report prepared for the US Business Roundtatlaims that major
US corporations have an effective tax rate of 27.F6yd Norris, a

% PricewaterhouseCoopers, (2010). Tax transpar€myimunicating the
tax companies pay, London: PwC, p. 14.

% Mclntyre (2006), op cit.

8 National Audit Office, 2007; op cit.

8Murphy, R. (2011). 500,000 missing people: £1@dillof lost tax- How
the UK mismanages its companies, Downham Market:Research LLP.
8 US Business Roundtable, (2011). Global Effectiag Rates,

Washington DC: BRT
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veteran journalist at New York Times put a numdeguestions to Andrew
Lyon, the author of the report, a former assistaetisury secretary under
George W. Bush. These includéd“how much do these companies
actually pay in taxes to Uncle Sam? How much dy thetually pay to
state and loan authorities? How much do they dgtysy to foreign
governments? We have not looked at that data,’epked”. Norris noted
that in the 1960s, corporate taxes amounted totétfbpercent of overall
tax receipts, and averaged 3.9 percent of grosseskenproduct. In the
most recent decade, the figures are about 12 peotdotal taxes and 2.2
percent of G.D.P. In other words, the corporatebiasden in roughly half
what it was. In the US corporate tax payments psraentage of pre-tax
income are lower than at any time since World WaNbrris concluded
that the PwC report was “blatantly misleading”. Pgfiin appropriates the
vocabulary of transparency, but provides no infaromaabout its own role
in tax avoidance, the schemes that it manufactamelsthe amount of tax
that major corporations should have paid, or evenfees that the firm
charges for its spin and whitewash.

PwC is no stranger to controversy and spin. Forsyéggoromoted patent
donations as a tax avoidance stratégg the US. The idea of patent
donations began in the mid-1990s. It was desigmedricourage US
corporations to donate unusable and defunct patemtsiniversities,
hospitals and not-for-profit organisations so tthetse organisations could
use them in their own research programmes andgensrate income for
the welfare of the community. The donating compsugiet a tax deduction.
It was not long before dubious values began to ssgaed to spurious
patents to enable companies to claim high dedwustioom their tax bills.
An IBM executive is credited with saying that “97686 all U.S. patents
have no economic value because majority of patangsnot licensed
because the technology they embody is not reakyfulisnot feasible to
commercialize, or simply not marketable for a Vigrief reason%”.

PwC became bold in its marketing of tax avoidarateemes and its wings
had to be clipped. A 2005 report published by ti#& $kEnate Permanent
Subcommittee on Investigations concluded that

8 New York Times, A misleading view of corporateeax14 April 2011.
% Forbes, Washington Blocks Patent Tax Breaks, dalgr2004.

%1 Cited in US Department of Treasury Internal ReeeSarvice

Office of Tax Shelter Analysis, (2003). Patent Dwmas, p. 3

(http://www.m-cam.com/downloads/20030108_donatidnt@paper.pdf).
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“PricewaterhouseCoopers sold general tax produxtsndltiple clients
despite evidence that some, such as FLIP, CDSB@fiS, were abusive
or potentially illegal tax shelters ...Each of thdag products has been
identified by the IRS as an abusive tax shelterPwC’s handling of thg
FLIP tax product demonstrates the firm’'s flawedgess for developing,
marketing, and implementing potentially abusivellegal tax shelters. ...
PwC issued opinion letters to its clients, statingt it was “more likely
than not” that FLIP would be upheld, if challengbyd the IRS. PwC
apparently continued to issue these favorable opifetters even after
learning that the FLIP transactions was the sulgé&tderal legislation ..|
PwC failed to register FLIP with the IRS as a thzlter ...”

U

Source US Senate Permanent Subcommittee on Investigaf®905), The
Role of Professional Firms in the US Tax Sheltetubtry, Washingtor
DC: USGPO.

—

Some PwC schemes generated tax losses for cliertagh a series of
complex financial transactions. These were soldients even though the
firm knew that they are dubious and would probabbt withstand a

challenge from the tax authorities. One of the &awidance schemes
known as Foreign Leveraged Investment Program (Fldpparently

migrated from KPMG to PwC after a KPMG partner ginthe firm and

brought the scheme with him. Banks and law firmsewenrolled to enable
the firm to sell its products. The Senate repoewdrattention to the
collusive and dependent relationship with banks. é&@mple, the Senate
Committee noted that PwC entered into a clientrraf@arrangement with
First Union National Bank (subsequently became p&frtWachovia

National Bank). Under this arrangement, First Uniafierred banking

customers to PwC for presentation of schemes.

Faced with possibility of retribution, the firm damed its predatory
culture by stating that “In the 1990’'s there wasr@asing pressure in the
marketplace for firms to develop aggressive taxltstee that could be
marketed to large numbers of taxpayers. This hatbeen a traditional part
of our tax practice, but regrettably our firm beeamvolved in three types
of these transactions. ...” (p. 94). For an orgamsathat audits mega
corporations, PricewaterhouseCoopers argued teasdle of abusive tax
avoidance schemes was facilitated by “a lack ofeatralized review
process with proper authority, accountability, aversight”. PwC did not
explain the reasons for embracing predatory cultume the persistence of
oversights. At the Senate hearings Pricewaterhoame€ls personnel
argued that the firm has learnt from its past rkstaand has turned a new
leaf. It settled the cases with the US tax autlesriby making a $10 million
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payment and handing over certain client lists ® HRS. It also permitted
the IRS to review the firm’s quality control proecgds and examine 130
tax planning strategies intended for sale to migtghents. However, PwC
still did not restrain its trade.

Secrecy is a key ingredient for the tax avoidammbustry. The UK tax
legislation requires taxpayers (or third parties)ptovide a tax inspector
documents which the inspector may consider to leyaat to determining
the tax liability of a taxpayer. In response, pssfenal advisers can often
claim “legal professional privilege” (LPP) and minus fail to provide the
relevant documents. Such issues came to a headessila of a complex
scheme sold by PricewaterhouseCoopers to Prudefiial and its
subsidiaries. Special Commissioners rejected tReat@idance schemes
and ordered Prudential to disclose advice given by
PricewaterhouseCoopers. Traditionally, lawyers helaegmed LPP but a
key issue was whether advice given to Prudential by
PricewaterhouseCoopers, i.e. accountants rather kayers, is also
covered by LPP. The extension of LPP to accountdmesmajor players in
the tax avoidance industry, would have created timahdil problems in
combating organised tax avoidance. The High Coadid®d? that LPP
applies only to advice given by lawyers and notegal advice given by
accountants. Subsequently, Prudential appealetheoCourt of Appeal.
Rather than arguing for openness to check thevaidance industry, the
ICAEW intervened in the Court of Appeal hearingaigue for LPP for
accountants. The Law Society also joined the fofldyeir interventions
were motivated by turf battles and profits for thmembers rather than any
conception of social justice. The Court of Appeakhnimously rejected
Prudential's appedl Prudential has been granted leave to appealeo th
Supreme Court and the ICAEW is continues to shaosv ati-social
credentials by pursuing secrecy and related pgesefor accountants
through courts and by lobbying of parliament tothetlaw changed.

Another PricewaterhouseCoopers scheme was throwhyoine US Court
of Appeals for the Fifth Circuit with the followingonclusion:

%2 Prudential Plc & Anor, R (on the application ofpecial Commissioner
of Income Tax & Anor [2009] EWHC 2494 (Admin) (14ctober 2009);
http://www.bailii.org/ew/cases/EWHC/Admin/2009/248¢m|

% Prudential Plc & Anor, R (on the application ofSpecial Commissioner
of Income Tax & Ors [2010] EWCA Civ 1094 (13 Octol2910);

http://www.bailii.org/ew/cases/EWCA/Civ/2010/109¢th
37



—

“The uncontroverted evidence supports the distretrt’s conclusion thg
this was a sham conduit transaction ... the trarmaetias designed solely
for the purpose of avoiding taxes, taxes, and Miadtdas offered no
adequate non-tax reasons for using a conduit entithe uncontroverte
evidence shows that the arrangement at issue snctse had the sale
purpose of avoiding federal income tax.”

(@R

Source US Court of Appeals for the Fifth Circuit, Enbgel Energy Co,
and Enbridge Midcoast Energy LP v United Stated\@®ember 2009.

The case was brought by Enbridge Energy Compamy,dnd Enbridge
Midcoast Energy, L.P. (collectively, “Midcoast”) @gst the US IRS for a
refund of $5.4 million assessed in taxes and pesalThe taxes arose from
a series of transactions. In 1999, Midcoast acduttee control of the
Bishop Group (Dennis Langley was its sole sharefdldvhich operated
various energy-related pipelines. The change ofrobtook the form of a
conduit transaction, whereby Bishop’s sole shax#ro$old his stock to a
third-party intermediary (the K-Pipe Merger Corpara), which then
immediately sold the formerly Bishop assets to Makt. The IRS
applying the “substance over form” doctrine disrelgd the use of the
conduit in the transaction, treating the transactie a direct stock sale for
tax purposes -- resulting in less favourable taattnent for Midcoast.
After paying due taxes and penalties under protdgtcoast brought the
instant suit claiming the IRS erroneously treatesl transaction as a direct
stock sale and erroneously assessed a 20% peifialgy.district court
granted summary judgment to the IRS on both claifhsis the case went
to the Court of Appeal which upheld the previousisien.

Midcoast was advised by PwC and the firm suggestatdidea of using a
“midco transaction,” in which Langley would sellshBishop stock to a
third party, and the third party would in turn s#ile Bishop assets to
Midcoast. This arrangement, PWC advised, would idetax benefits for

both Midcoast and Langley. The financial manoeuvfes the tax

avoidance scheme were facilitated by Fortrend hatigonal, an investment
bank. Fortrend created an entity, K-Pipe, spedijid¢ar the transaction. K-

Pipe had no assets of its own, nor had it conduated prior business.
Thomas J. Palmisano, then a senior manager with, Regtified that his

firm contacted Fortrend to facilitate the Midconsaction specifically so
that “Midcoast [would] receive a stepped-up basighie [Bishop] assets.
And by doing so, it would give [Midcoast] an ahilib increase the amount
of consideration for the assets.” Recognizing taedfits of the Fortrend-
facilitated midco transaction, Midcoast agreed heeaas Midcoast's CFO
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testified, “this was the only thing that we feltutt close” the gap between
Langley’s requested price and Midcoast’s offer.

The US case of Canal Corporation and Subsidigioes)erly Chesapeake
Corporation and Subsidiaries v Commissioner ofrirde Revenue, 135
T.C. 9, Docket No. 14090-06 (2010) exposed corsflioherent in PwC’s
tax avoidance business, namely when auditors tirafdvoidance schemes
for clients. In this case the judge considered the firm’'s impinto be
tainted. Briefly, Chesapeake (previous name of C@o&p.) was a leading
player in the paper tissue products through itsislidry, Wisconsin Tissue
Mills Inc (WISCO). The industry is capital intensivand due to
consolidation in the industry WISCO faced consibd&radisadvantages.
Chesapeake was keen to exit the industry. Oneroptas to sell WISCO,
but felt that due to its tax status the after-tawcpeds would be low
compared to the pre-tax proceeds. This tax difteakoaused Chesapeake
to decide a direct sale of WISCO would not be athgeaous. Chesapeake
hired Salomon Smith Barney and PricewaterhouseQGeop® explore
strategic alternatives for the tissue business. PW&E served as
Chesapeake’s auditor and tax preparer for manysyear

Salomon recommended that the best alternative wbeldto form a
leveraged partnership structure, or a limited lighbcompany (LLC), with
Georgia Pacific (GP). PwC advised and assisted IGarstructuring the
leveraged partnership transactions. In partici?®/C determined that the
transaction should be treated as a sale for acoguptirposes, but the tax
aspects were to be significantly different. A Pw@rtper, Mr. Miller,
helped structure the partnership agreement. Urdsy WISCO and GP
transferred all of their respective tissue busiress®ets to a new partnership
which, in turn, borrowed $755.2 million from a thiparty that was
immediately distributed to Canal as a "special riigtion." WISCO
guaranteed this third-party debt and executed denmmity agreement with
Georgia Pacific. After these transactions, WISC@eehup with a small
minority interest in the partnership. The tax auties construed the
transaction as a disguised sale of the transfeasskts. Therefore,
Chesapeake had to include an additional $524 milbincome on its tax
return. The IRS also imposed a $36.7 million pgnaft the company for
substantial understatement of income tax. This waiseld by the Tax
Court.

The company contested the penalty by saying thedtéd in good faith by
seeking advice from a competent tax adviser. “Gadatl” could mean that
the advice was provided by an independent partyeyer, in this case, for

% http://www.ustaxcourt.gov/InOpHistoric/chesapeaited. TC.WPD.pdf
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a fixed fee of $800,000 PwC gave an opinion sayiteg the transaction
would not constitute a disguised sale. As PwC wasety involved with
the scheme could it really objectively assessigks? The court felt, not.

“PWC crossed over the line from trusted adviser poior accounting
purposes to advocate for a position with no authahiat was based on an
opinion with a high price tag-—$800,000 ... Any advi€hesapeake
received was tainted by an inherent conflict oéiast. We would be hard
pressed to identify which of his hats Mr. Miller svavearing in rendering
that tax opinion. There were too many. Mr. Milletonly researched and
drafted the tax opinion, but he also “audited” W€ and the LLC’s
assets to make the assumptions in the tax opinta. made legal
assumptions separate from the tax assumption®iogimion. He reviewed
State law to make sure the assumptions were vagidrding whether a
partnership was formed. In addition, he was intelsainvolved in drafting
the joint venture agreement, the operating agreemed the indemnity
agreement. In essence, Mr. Miller issued an opimona transaction he
helped plan without the normal give-and-take inateging terms with an
outside party. ... Considering all the facts and witstances, PWC’s
opinion looks more like a quid pro quo arrangemdr#gn a true tax
advisory opinion. If we were to bless the closerasthe relationship, we
would be providing carte blanche to promoters twvjgle a tax opinion as
part and parcel of a promotion. Independence ofsady is sacrosanct [o
good faith reliance. We find that PWC lacked théelpendence necessary
for Chesapeake to establish good faith relianceChesapeake did not gct
with reasonable cause or in good faith in relying?WC'’s opinion.”

Source Canal Corporation and Subsidiaries, formerly @peske
Corporation and Subsidiaries v Commissioner ofrivde Revenue, 135
T.C. 9, Docket No. 14090-06 (2010).

The judge upheld the $36.7 million penalty anddtranother blow against
the conflicts of interests rampant in the tax asaik industry. Canal is
expected to appeal against the court decision.

PwC'’s tax avoidance manoeuvres are not constrdgiexhy geographical
boundaries. In 2009, the New Zealand High Courtelgppra total tax
assessment of NZ$961 million by rejecting an avotgascheme used by
Westpac Banking Corporatidh The assessment consisted of tax of
NZ$586m with another NZ$375 million in interest pagnts. The bank
used a series of structured finance transactiorredace its tax liability.

% Westpac Banking Corporation v The Commissiondniaind Revenue,

CIV 2005-404-2843, 7 October 2009.
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The tax authorities characterised these transactesna “sham” and the
court decided that they were tax avoidance arrapgé&rentered into for a
purpose of avoiding tax. PwC’s role was identifiadparliament by Dr.
Russel Norman, co-leader of the New Zealand Greens.

“According to the judge, not only were the arrangeats unlawful but the
four transactions tested in the case were “tax darme arrangements
entered into for a purpose of avoiding tax;”. Angomho has followed thi
case will be amazed at the extent Westpac wem twrder to have thi
series of structured finance arrangements—very,y veomplicated
structured finance arrangements—in order to, inickigdarrison’s words,
simply “avoid paying tax”. That was the only purpof those
arrangements.

It is also quite sad that one of the people inviblvén fact, he was one of
the key advisers to Westpac in this case—was rothem John Shewan,
who is now chairman of PricewaterhouseCoopers, oheour most
important accounting and advisory firms. John Sheveecording to the
judgment, advised Westpac to make tax paymentsvasas 6 percent—
most taxpayers would be surprised by such advicda-rbuower. That is
in the context of New Zealand’'s company tax ratendpe30 percent,
Westpac was advised by one of the most seniorataydrs in our country
to have a tax rate of 6 percent, but no lower.idaigiarrison wrote in his
judgment: “The bank™—that is, Westpac—“was anxiowd to reduce it
unduly because of its reputational effect; it wante appear as a good
corporate citizen paying a responsible level of. t&or that reason,
Westpac’'s chief executive officer imposed a minim&iR for the
Westpac group of 25% in 1997. All these transastimok that factor into
account. However, management progressively allawed®ETR to fall, first
to around 20% in about May 2000 and then to thgh'hieens’.” The
Government’s banker is organising its tax affamsorder to reduce its
corporate tax rate to under 20 percent. It is draerdinary turn of events.
What is even more extraordinary is that one of \Wasts key advisers
John Shewan from PricewaterhouseCoopers, is nothe@Government’s
Tax Working Group.”.

Source Hansard, Daily debates, 14 October 2009. Vol, §58993.

D

(2 %2)

Major accountancy firms have close relationshiphwiite state officials all
over the world. In July 2008, PricewaterhouseCosppartner Eric
Crawford, also a past president of the Institut€bértered Accountants of
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Jamaica, submitted a report to the Jamaican gowertihtisting the steps
it needs to take to become a tax haven.

Firms helping their wealthy clients to shave thax bills are also capable
of doing the same to their own and their partnirs;bills. In 2006, it was
reported that PwC has been the subject of a spaudit by the United
States tax authoriti&s The audit examined the timing of tax deductions,
the group's pension plan and how the firm movedfitsrdoetween
international units. Edward Nusbaum, chief exeautWficer of Chicago-
based Grant Thornton LLP, the sixth-largest acdaogrfirm, said he was
unaware of previous IRS audits of accounting firmdn general,
accounting firms don't get audited,” he said.knbw we have not been
audited®. The annual reports published by PwC do not igewany
information about the inception or the outcomehis awudit.

DELOITTE & TOUCHE AND ITS WORLD OF TAX AVOIDANCE

In November 2010, the US Securities and Exchangandssion (SEC)
charged® a former Deloitte Tax LLP partner and his wife lwiepeatedly
leaking confidential merger and acquisition infotima to family members
overseas in a multi-million dollar insider tradiagheme. The SEC alleged
that husband and wife provided advance notice ofleailst seven
confidential acquisitions planned by Deloitte'sents to relatives in
London. As part of the same case, the UK’s Findriggvices Authority
(FSA) laid charge$® against the two relatives.

Deloitte & Touche is under the spotlight for iteks with the Royal Bank
of Scotland (RBS). RBS, bailed out by the UK taxgrayis accused of
avoiding £500 million of taxes through complex alarice schemé&%. The
schemes were designed during the time of its clar8ir Fred Goodwin
and involved the movement of large amounts of cadten through
offshore places like the Cayman Islands. Deloisgenbeen auditors and
advisers to RBS for many years. John Connolly, &rmhairman of
Deloitte, mentored Goodwin and promoted him to rpartstatus in the

%Jamaica Gleanor, Offshore centre won'’t cave to etarkmoil, 3
October 2008.

*The Daily Telegraph, IRS carrying out special aofliPwC, 28 August
2006.

% Bloomberg, PricewaterhouseCoopers, Biggest AceminEaces IRS
Audit, 25 August 2006.

% SEC press release, 30 November 2010.

19 ESA press release, 30 November 2010.

%1 The Guardian, RBS avoided £500m of tax in glotealls, 13 March

2009.
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firm'%% Goodwin also handled the lucrative liquidation ¢fie Bank of
Credit and Commerce International (BCCI), the fradden bank that was
closed in July 1991. In 2000, when Deloitte werstfbrought to RBS, the
firm took £9 million in fees, including £4 milliom consultancy fees. By
2008, just before the state-backed Deloitte calgd38.6 million in audit
and £20.1 million for other fees. RBS receivedcitstomary clean bill of
health from auditors and there is no mention of @axyavoidance scheme.

Bankers have destroyed economies with their reski@gnbling and risk-
taking, but have been bailed-out by taxpayers. Téey still collecting

mega salaries and bonuses. Hard-pressed governamnertisping to collect
taxes from these remuneration packages, but Deldigtve drawn up
schemes to thwart that. In 2004, the firm desigmedheme for the London
office of Deutsche Bank (DB), advising the governien the sell-off of

Northern Rock, to enable it to avoid income tax &mational Insurance
Contributions (NIC) on bonuses adding up to £94iom! More than 300

bankers participated in the scheme which operatedugh a Cayman
Islands-registered investment vehicle called DallkkeBnvestment (DBI),

managed by Investec. The key idea was summed lax dibunal.

“DB arranged for certain bonus sums that were tpdgble to identified

individual DB employees to be paid into the vehimleated for the Scheme
and not directly to any employee. Those sums wseel to purchase shares
in DBI which were allocated to individual employe®B employees werg

given rights to sell their shares and withdraw stnos the Scheme over|a
period, up to the amount of the individual bonushaf employee subject to
any fluctuation in the value of the shares durlmg period. If this right was

used the employee received a cash sum. The Schameeund up at the
end of a specified period, and sums paid to eme®y®ho had nat
previously received sums from the Scheme”.

Source Deutsche Bank Group Services (UK) Ltd v Revenu€dstoms
[2011] UKFTT 66 (TC) (19 January 2011)

Deutsche Bank argued that the employees receivddngotaxable when
the sums were paid into the Scheme. They receivacks, but no income
tax or NIC contribution liability arose in respeat the receipt of those
shares because they were “restricted securitieshpied from liability by
section 425 of the Income Tax (Earnings and Pes¥iant 2003 (ITEPA).
Employees disposed of their shares by sale atwatimes, but there was
no income tax liability or NIC contribution liabijyi by reason of the sale.

192The Sunday Times, Auditors: In the palm of the ls@ni25 January
2009.
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The Tribunal judge concluded that the avoidancemsehwas put together
by Deloitte on the basis of a more general proposzlly put to Deutsche

Bank. Deloitte continued throughout to play a caintole in designing and
delivering the Scheme. The firm developed a diafetable and action
plan for the Scheme. An email assured clients ttesich time an action
changes in time, delay or advancement, Deloitté review the whole

process to ensure any knock on effect are deah weitectively. The

timetable will be published to all involved every82days, including an
early Monday morning edition focussing on action flee week in strict

order”.

The Tribunal rejected the scheme and the judge #aatl “DBI, the
company in which the restricted securities wered helas therefore in
reality purely a vehicle for the Scheme ...the Schema whole, and each
aspect of it, was created and coordinated purely tbx avoidance
purposes”. To save its Treasury contracts Deutseale that “This was a
one-off arrangement from seven years ago and hhsett repeaté®®. It
did not say what other avoidance schemes it isguddeloitte are also
silent on the number of other schemes that it hakated.

Deloitte is also the tax adviser to London-basediafone, the world’s
largest mobile telecommunications company. Vodafcame on the UK
tax authorities’ radar for its acquisition of Gemm#elecoms operator
Mannesmann in the year 2000. The acquisition waentied by a €35bn
debt parked in Vodafone’s Luxembourg subsidiaryl. \Aarl. Under the
deal Mannesmann paid interest on debt to VIL Sad thus reduced its
taxable profits and tax bill in Germany. The intgreeceived by VIL Sarl
avoided tax. The transactions fell foul of the Ukon@rolled Foreign
Companies legislation and the tax authorities atghbat the financing deal
was "wholly artificial”. Some estimated that the Wkithorities were trying
to collect £6 billion of tax though the details areknown. Vodafone’s
accounts audited by Deloitte contained a provigibf2.2 billion to meet
the expected tax liability. Deloitte showered htapy upon HMRC boss
Dave Hartnetf”. Private-Eye reported (21 June 2011) that sin€ Zave
Hartnett had no less than 48 meetings with Deldike chairman David
Cruickshank. Magically, Vodafone’s tax liability rsimk. The company
may have been willing to settle for £2.2 billiorytkhhe actual settlement
was a lump sum of £800,000 and a further £450,p08asl over five years.

193 The Daily Telegraph, Deutsche Bank fights taxnmilon £92m bonus
pool, 2 April 2011.
194 Daily Mail, Revenue boss entertained by Vodaformoantants weeks

before £6bn tax deal, 27 March 2011.
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Deloitte was tax adviser to MG Rover Group, a UK azanufacturer
which collapsed in April 2005 with debts of £1,288lion and the loss of
6,500 jobs. A government inquify drew attention to large scale tax
avoidance, using leasing, loans and offshore estiin Guernsey. The
report noted that for 2000-2005 Deloitte receivédd.Z million in fees
from the MG Rover Group and £28.8 million of thisasvfor “other
services”, including advice on taxes. In May 20fblir former MG Rover
directors were disqualified by the UK governmentt bo action has been
taken against Deloitte even though the tax autlesrihwarted some of MG
Rover’'s tax schemes. On 17 August 2005, the Acemayt Investigation
and Discipline Board (AIDB), an offshoot of the Wcountancy regulator
the Financial Reporting Council (FRC) announced th& to “investigate
the conduct of Deloitte & Touche LLP as auditordl aalvisers to the MG
Rover Group. Initially, the investigation will fosuon the audits of the
2003 accounts of MG Rover Group Limited and itsimdte parent
company, Phoenix Venture Holdings Limited and certaon-audit
services provided by Deloitte & Touche to the Grodp November 2009,

it further announced that it in the light of thevgonment report it is still
looking at the issué¥. The FRC has carefully avoided any direct mention
of scrutiny of the role of Deloitte in crafting taxvoidance schemes and no
report on Deloitte has as yet materialised.

In May 2011, Switzerland based commodity trademGdee International,
with subsidiaries in Bermuda, Luxembourg, Jersay @@ British Virgin
Islands, was floated on to the London stock makked made instant
billionaires of its directors. The flotation feek some $435 million were
shared by various underwriters, bankers, lawyedsamtountants. Deloitte
and Touche provided accountancy services for apaaifsed amount. For
the year to 31 December 2010, the company repadbdes revenues of
US$145 billion and pre-tax profits of US$4,340 moifl. The total
worldwide tax-paid was just $323 million, an efigetrate of 7.44%. The
company does not say how much it paid to each cpubDeloitte audited
the Group’s accounts for the year to 31 Decembé&f 2ihd gave them a
clean bill of health.

Glencore’s stock market debut was marred by allegstof tax avoidance
by the Zambian government. These were based upomepmrt

195 Department of Business Innovation and Skills, @0&eport on the
affairs of Phoenix Venture Holdings Limited, MG RemvGroup Limited
and 33 other companies, London: TSO.
%ttp://www.fre.org.uk/images/uploaded/documents/FER#%20PROGR

ESS%20REPORT%20-%20PUBLISHED.pdf
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commissioned by the government that examined Glergotrading
relationship with its Zambian subsidiary Mopani @ep Mines Plc. The
report’” was prepared by Grant Thornton, another accouptfirm, and
alleges that an accounting technique known asfeapsicing enabled the
company to shift profits from Zambia. The repongssthat Mopani may be
selling Zambia’ copper to Glencore at less tharptieeailing market prices
S0 as to reduce the profits booked in Zambia amdy dee government
about £100 million in lost taxes. Glencore dentes allegation$® and as
part of its defence wheeled out a statement fronoiide, Mopani’'s
auditors, which claimed that Grant Thornton’s répeas flawed™. The
Zambian government has asked to the OECD to inmerve

Poor countries offer economic incentives to attfaptign investment and
stimulate their economies. Accounting firms arepad® exploiting this.
Thailand has offered corporate-tax holiday periddup to 8 years to
foreign investors. The tax holidays create possidsl for shifting profits to
these low-tax jurisdictions and thus avoid tax wlsere. In relation to tax-
holiday in Thailand, a tax partner of Deloitte abd that

“By engaging in transfer-pricing planning on dayeas opposed to waiting
until the tax holiday ends, the Thai company asdniultinational grouy
may be able to take advantage of the tax holidahiid a supportable levg
of profit to the Thailand company to reduce the tmational group’s
worldwide tax cost, whilst also planning ahead tfoe day when the tax
holiday ends”.

o/

1%

Sourcé'® Bangkok Post, Transfer pricing and BOI Tax Hojistals It
Really an Issue? 23 May 2007, p. B10.

Of course poor countries rarely have the finaramal political resources to
challenge giant multinational corporations or aetog firms.

Deloitte was a key player in enabling Enron, the &#férgy company, to
avoid taxes. In late 2001 Enron collapsed and 8208 Senate repott

97 http://www.amisdelaterre.org/IMG/pdf/report_auditopani-2.pdf

1% The Guardian, 7 June 2011.
%http://www.glencore.com/documents/Letter From_Mapa¥h20Audito
rs.pdf

110 Also see Deloitte & Touche (2007). Global Transtecing: Arms’
length standard, June/July newsletter, p. 14.

1 US Senate Joint Committee on Taxation, (2003)ui@ 1: Report of

the Investigation of Enron Corporation and Relatadtities regarding
46



noted that “One aspect of Enron’s business, howealidrraise persistent
and significant transfer pricing issues. Thesedssavolved the treatment
of services performed by Enron for the benefitedéted foreign entities in
connection with the foreign infrastructure devel@mmnbusiness. ....... At
a very early stage in the project development @ectihe project typically
was handed off to a local project entity that wased by Enron (often
jointly with a third-party co-venturer), with Enromterest in the project
entity typically held in two or more Cayman Islamolding companies” (p.
383). Such corporate structures enabled Enrona& poofits in tax havens
and avoid taxes elsewhere. Enron’s profits of UB3A..billion for the
years 1996 to 2000 attracted no taxes. It alsodadotaxes in developing
countries such as India and Hungary. Deloitte &die was a key adviser
to Enron and was one of the promoters behind exairemes known as
Condor, Valhalla and Tammy. The structure of thedgemes resembles a
complex wiring diagram. The Condor and Tammy | sebe generated
fees of $8.325 million and $8 million for the firmdS Senator Charles
Grassley said that Enron’s tax avoidance schenaas ‘like a conspiracy
novel, with some of the nation's finest banks, aotioag firms and
attorneys working together to prop up the biggesparate farce of this
century™" The US Senate reports providing an introductorEnron’s
tax avoidance schemes run to some 2,300 pagefargkenate Committee
estimated that it will take more than a decadextorene them.

Deloitte brought a case against the UK governmentréfund of £10
million VAT on behalf of WHA. The case related toUK insurance
company which entered into a series of complexstaetions with Gibraltar
based companies to enable it to reclaim VAT on mdiceakdown
insurance sold to UK motorists. Gibraltar is pafttee EU for some
purposes but for VAT purposes it is treated as &EQd jurisdiction. As
the services were supplied in Gibraltar, the corgpngued that the VAT
on its supplies is exempt from VAT. This case begaR002 and in 2003
the Special Commissioners ruled in favour of thengany. In 2004,
HMRC appealed to the Court App€al which in turn sought guidance
from the European Court of Justice. Finally, onJuy 2007 the Court of
Appeal ruled in favour of the tax authoriti€'s The main reason was that
the arrangements were mainly designed for tax awvwme. The court

Federal Tax and Compensation Issues, and PolicyorRaendations,
Washington DC: US Government Printing Office.

12 The Guardian, Scandal of crashed company’s tasi@val4 February
2003.

13 \WHA Ltd & Anor v Customs & Excise [2004] EWCA CB59.

1 \WHA v HM Revenue & Customs [2007] EWCA Civ 728.
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judgment came as Deloitte was threatetfihgo launch litigation to
demand VAT refunds of £400 million if the governrheid agree to VAT
refunds dating back to the 1970s. The automotiviistry was getting
ready to demand repayments of up to £2 billion.

Deloitte designed a VAT avoidance scheme to enablebuilding
partnership in Ireland to avoid VAT on the salehofiday homes. In order
to reduce their VAT liability, which would arise byrtue of such a sale,
the partners entered into a twenty year and onethmbaase “with a
connected company”, Shamrock Estates Ltd. The piyppeas then leased
back immediately to the partners by Shamrock Estfmetwo years. Then
the lease and the leaseback were extinguishednyt@al surrender. The
judge said that crucial to the issue of paymenVAT on the sale of the
holiday homes is whether there was any realittheoscheme of lease and
leaseback that the partnership claimed had precedé&tie partners and
their advisers cited the EU Sixth Council Directivé/388/EEC of 17th
May 1977 to support their position. The High Cduetd that the lease was
ineffective for the purpose of VAT because of thsence of prior written
consent of the mortgagee, ACC Bank. The judge atitsd

“neither the lease nor the leaseback had any coomheeality: There wa
no evidence of intention to sell the property byyved lease to any thir
party; in effect the partners were simply leasimg themselves, and
surrendering back to themselves, for the purposedidcing VAT. In th
circumstances, | was of the view that the leaseleaskeback arrangement
constitute an abusive practice, contrary to thep@se of the Directive, and
accordingly the Respondent is are correct in sayivag the Applicant
should be subjected to VAT upon the freehold safefie houses to thir
parties.

Source Cussens & Ors -v- Brosnan [2008] IEHC 1609.

The High Court judgement has implication for a nemlof other
developers as well and the Irish revenue may be @btollect nearly €50
million in back taxeS° to enable the government to combat the deepening
recession.

> The Daily Telegraph, Deloitte threatens £400m sg3#AT suit, 8 July
2007.
1% The Sunday Business Post, Revenue to demand 4f&ghrfiom

developers, 22 June 2008
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SUMMARY AND DISCUSSION

This chapter has provided a brief glimpse of thedptory practices of the
Big Four accountancy firms. Behind a wall of segrélcey operate tax
avoidance factories. No school or university ewssches graduates to
circumvent laws, but major accountancy firms ttfiousands of graduates
to circumvent laws. No social value is created,dmngountancy firms make
millions on fees. The schemes promoted by accouptdmms are often
artificial and lack any economic substance. Thele purpose is to thwart
elected governments and enable wealthy clientscangbrations to avoid
taxes, which in turn forces ordinary folks to ertfi@ego hard won social
rights or pay disproportionately higher taxes. Tass of tax revenues
increases government borrowing and debts, leadirmusterity measures,
loss of jobs and economic crisis.

No government or country is safe from the practicdsthe major

accountancy firms. They camouflage their practiogsclaims of ethical

codes and publication of glossy corporate socipaasibility reports, but
are busy devising ingenious schemes to attack tdmed indirect tax

revenues. The firms claim to be advising on ‘ta&nping’ which is a

euphemism for tax avoidance and evasion. All sclseexamined in this
monograph masqueraded as ‘tax avoidance’, but whahenged in the
courts they turned out be to be tax evasion andwfal. We can only

wonder how many others would have been declareadul if more had

been challenged by governments. If the scheme®fbathe firms rake in

vast amounts in fees and the public purse is radbéuwarted they invent
another, leaving taxpayers to pick up the enornegal and administrative
costs of fighting them. The firms are not deteri®dfines and prison
sentences for their partners. Many poor countréEk lthe resources to
challenge the firms and are deprived of much needmenues for

economic and social development.

Accountancy firms have developed elaborate orgtorsd structures to
manufacture tax avoidance/evasion schemes. Taxtdep#s function as
profit centres and are assigned revenue generatiggts. The schemes are
not only manufactured to meet requests from cljdnis the firms produce
off the shelf schemes, which are mass marketedf &t trained in the
sales talk and encouraged to be persistent. Theessitul ones are
rewarded. There are numerous incidences of whersahior people within
the firms have known that their activities are dwisi and will be
challenged by the tax authorities, but the firmeetahances because they
know that tax authorities lack the financial andnadstrative resources to
challenge them. In some cases, the firms even npeefib cold cost-benefit
analysis and decided that they will make more mdray illegal activities
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even after paying financial penalties. So they kingly went ahead and
engaged in tax dodges.

Any individual fiddling taxes faces the wrath ofetltax authorities. In
contrast, little happens to accountancy firms. KPl@nitted “criminal
wrongdoing” and should have been closed down asxample to others.
Instead, the firm used its political and finaneedources to negotiate a fine
of $456 million and survive. Other firms have alsaid fines and there
partners have been sent to prison. Their promsesend their ways are
cynical ploys to manage public opinion and they alleactive as ever
before in devising tax dodging schemes. The megsdgad and clear: the
firms can continue to engage in criminal activindahen can be let-off the
hook as long as they have enough resources tohsapdcasional fine,
assuming that the regulators and the legal prosesae catch-up with
them.

The UK is conspicuous by its failure to take anfeeive action against
accountancy firms. Courts often brand tax avoidautemes as “evasion”
and unlawful and lacking any economic substancepi@ethe introduction
of the “Disclosure of Tax Avoidance Schemes” (DO A&« avoidance is
rampant. The Big Four accounting firms are behirabihof the schemes.
Rather than challenging accountancy firms, suceesgovernments have
shifted taxes on to labour consumption and savargs eroded ordinary
people’s purchasing power. Unsurprisingly, the WKin deep economic
crisis.

Successive UK governments have neither soughtcoves the legal and
administrative costs of fighting the firms nor istigated their predatory
practices of major firms. In 2004, the UK Chancelballed irt*” senior
partners from Deloitte and Touche, Ernst and YouK$MG and
PricewaterhouseCoopers to warn them that the Gomarhwas concerned
about the *“rising scale, seriousness and aggréssibriax avoidance
marketing. He told them was wrong for firms to nerkoopholes when
they knew the Revenue would close them down as ssgothey could.
Such appeals clearly do not work with money huraggountancy firms
and ordinary people are showing their anger with thx avoidance
industry. Action group UKUncut has taken to thessts to draw attention
the damage done to social fabric by big accountéintg, but such is their
hold on the officials of the state that they com#into act as advisers to
government department and receive government asfrall paid by the
taxpayers.

" The Times, Brown hits at 'aggressive' tax avoidaamvice, 12 March
2004.
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CHAPTER 3
CARTELS AND COLLUSION

The Big Four accountancy firms dominate the UK aodirket. They audit
99 of the FTSE100 listed companies. A House of sasport™® noted the

lack of competition and choice in the audit markatl pointed out that
despite collecting millions of pounds in fees theliting oligopoly failed to

provide any warning that banks were in trouble. Theblic face is

competition, but the private fact is collusion tolch governments and
consumers to ransom.

There are numerous opportunities for accountancey frartners to get
together through their membership of the coundilaazountancy bodies,
at standard setting bodies, at government sponsm@gocial events. They
gather to advance their common interests. It isl harthink of any steps
taken by the firms to enhance their own accountgpibut protection of

niches is very close to their hearts. In Novemi@652 France introduced
legislation restricting firms from sell non-audgirservices to audit clients.
It imposed a ban on offering an audit if the clidra#s received other
services from the audit firm in the previous twoarse This had the
potential to enhance auditor independence, butdcpossibly reduce firm

income and was therefore not welcome. So the Bigr iams and Grant

Thornton formed an alliance to contest the law witte complaint that

“They’ve taken the rules on auditor independencée Eighth Directive

too far'®. The firms jointly fought the French governmemt ihe grounds

that French law is incompatible with European Unidinectives and

threatenetf® to take the matter to the European Court of Jeistic

The insolvency industry is full of rip-off practi€d’, robbing creditors,
employees, small businesses and causing loss aédhds of jobs. The
entire industry consists of around 1,733 licensegttgioners, of which
around 1,300 are active. It is dominated by the Bigr accounting firms.
The 2011 report by the Insolvency Service notes thare are more

"®ouse of Lords Select Committee on Economic Affaif@011).
Auditors: Market concentration and their role, LondTSO.

119 Accountancy Age, Big Six press Europe to blockngre law, 20
September 2007.

120 The Times, Top accountancy firms fail to halt Ftenestraints, 28
March 2006; Accountancy Age, ECJ challenge looms$-fench conduct
rules, 4 April 2006.

121 Cousins, J., Mitchell, A., Sikka, P., Cooper, @darnold, P. (2000).
Insolvent Abuse: Regulating the Insolvency Industriasildon:

Association for Accountancy & Business Affairs.
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complaints against insolvency practitioners thary asther licensed
practitioner grouff”. Following an investigation the government began
considering some reforms, most notably indepenaesmistigation of fees
and complaint$®. Rather than competing to end abuses Ernst & Young
Deloitte, KPMG and PricewaterhouseCoopers joinedef®to demanded a
meeting with Ministers and oppose the refafths

Auditing firms are adept at ethical charades. Thecpple is very simple:
auditors should act exclusively as auditors and tieans no consultancy
services for any audit clients. Auditors enjoy &lprumonopoly and should
be accountable to the public, but the ethical stedgldo not demand that.
They do not prevent auditors from selling lucratservices, such as tax
avoidance, to audit clients. These ethical starslane drafted by the
Auditing Practices Board (APB), part of the Finahdreporting Council
(FRC). The APB® is populated by personnel from the Big Four firms.
MPs are, quite rightly, not permitted to make thmivn rules for ethical
conduct, but the auditing industry makes its owd &mms involved in
headline scandals control the process. After thikibg crash, a working
party consisting exclusively of partners of the Bigur firms rehashed the
2010 ethical standards. Unsurprisingly, they did address the issues
arising from audit failures. Auditors still do noive a ‘duty of care’ to any
individual stakeholder and will not come clean albemy dodgy accounting
or tax avoidance schemes sold to corporations.

Each of the Big Four accounting firms provides US$hillion each year
to the International Accounting Standards Board S@) a private
company based in London but controlled by a se@ekoundation in
Delaware. Rather than parliament the IASB make®watding rules for
corporations. The IASB is populated by individutatan the big four firms.
They in collusion with their corporate clients méuiure accounting
standards and then claim to independently auditctmapanies applying
them. The IASB facilitated dodgy accounting pragsicincluding so-called
‘fair value’ accounting, which enabled banks tolaté their profits and
balance sheets. The big firms collected huge atsafnfees from banks.
None found any fault with the accounts publishedagks.

122 Insolvency Service, (2011). Annual Review of Ingoicy Practitioner
Regulation March 2011, London: BIS.

123 Insolvency Service, (2011). Consultation on Refotmthe Regulation
of Insolvency Practitioners February 2011, LondBi8

124 Accountancy Age, Insolvency reform will cost buesses say Big Four
and R3, 26 May 2011.

125 g5ee http://www.frc.org.uk/apb/ for further details
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The Big Four firms also dominate the setting ofernational auditing

standards through the International Auditing andsukance Standards
Board (IAASB), an offshoot of the International Ieeation of Accountants
(IFAC). Its standards are silent on the accountgpiperformance and
value for money provided by auditing firms. Accaduogt firms are not

required to open their files to stakeholders, mhbineaningful accounts or
owe a ‘duty of care’ to any individual stakeholder.

Accountancy firms have used their resources to ktddted governments
to ransom. They routinely demand lax auditor lipilaws to shield
themselves from the consequences of their ownréaland shortcomings.
When the UK government was not responsive, Ernstyé@ng and
PricewaterhouseCoopers spent £1 million to hireyéas/to draft a Limited
Liability Partnership (LLP) law. Naturally, they gathemselves protection
from liability lawsuits with no public accountaltytiand rights for the long-
suffering public. They then hired legislators ims#&y to enact their private
law'?°. The government of Jersey was happy to sell itersignty and duly
obliged. Armed with this purchase, accountancy ditlmreatened to cause
economic chaos by relocating their UK business emm the poorly
regulated offshore tax haven of JerdéyEventually, the UK government
capitulated and enacted the Limited Liability Parghip Act 2000. Rather
than feeling any shame at holding elected govertsrterransom, an Ernst
& Young senior partner boasted:

-

“It was the work that Ernst & Young and Price Watarse undertook wit
the Jersey government ... that concentrated the windK ministers on
the structure of professional partnerships. ...Theaidhat two of the
biggest accountancy firms plus, conceivably, legaichitectural anc
engineering and other partnerships, might takdtfland register offshor
looked like a real threat ... | have no doubt whatsoe¢hat ourselves ar
Price Waterhouse drove it onto the government'sndgebecause of th
Jersey idea”

(.DQ('D e \U

Source Accountancy Age, 29 March 2001, p. 22.

126 Cousins, J., Mitchell, A. and Sikka, P., (20044cR to the Bottom: The
Case of the Accountancy Firms, Basildon: Assoamtoy Accountancy
and Business Affairs.

127 These were empty threats as the firms were haalhyg to give up their
lucrative monopolies in the UK, but the threats evamplified by the
media to portray the government as unfriendly tg business (for a
discussion see Sikka, P. Auditors’ rocky road &g The Times, 4 July

1996, p. 30.
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Behind a wall of secrecy, major firms have orgatisteir own
accountability off the political agenda. The sanmm$ also crafted secret
cartels and price-fixing agreements. In the lat80%9 Consob, the Italian
Competition Authority fined Arthur Andersen [nowfdect], Coopers &
Lybrand [now part of PricewaterhouseCoopers], D&doi& Touche,
KPMG, Price Waterhouse [now part of Pricewaterh@asgpers], Reconta
Ernst & Young, the then Big-Six accounting firmer bperating a cartel.
The Italian regulator explained that the firms had

“agreements to substantially restrict competittonthe auditing services
market in Italy ... covered virtually every aspect @impetition ... the
agreements set the fees for auditing ... rules timlb®mved when acquiring
new clients in order to protect the market posgiasf each firm. In
particular these rules prohibited any form of cotitjm® in relation to each
audit firm's "client portfolio". By applying theseiles, the auditing firms
were able to agree, for example, on how to respmndequests for
discounts from client companies, and to establishdvance the firm that
would be awarded auditing contracts, in many casaking competitive
tendering a mere formality. Other agreements wisie @designed to ensure
anti-competitive behaviour by the auditing firms foublic tenders and
when establishing agreements with the authorities.

In competitive markets, producers often poach tleeimpetitors’ clients
and personnel, especially if the competitor is urdistress. Accountancy
firms frequently poach key staff from each otheut lhis policy was
suspended whilst KPMG was under scrutiny in thefttSacilitating tax
evasion. Since late 2003, KPMG had been under tf8s regulatory
scrutiny and was fined $456 million. This could Baersuaded other firms
to poach staff and clients or engage in competipikeectices to win new
clients, but the three largest accounting firmgampntly all independent of
each other, “ordered their partners not to poasntd or personnel from
KPMG while it remains under investigatiGti. This policy was driven by
their self-interest as the demise of KPMG may h@sesuaded regulators to
break-up the remaining Big three firms to enhararapetition.

Accountancy firm partners frequently earn fees kofing as expert
witnesses in court cases. The same expertise etadde used to advance
cases of negligence and fraud brought against migims. The New
Zealand case of Wilson Neill v Deloitte - High @huAuckland, CP
585/97, 13 November 1998vealed that “The major accounting firms have
in place a protocol agreement promising that nornlé gwe evidence

128 Daily Telegraph, Poaching ban gives KPMG elbowmp@4 August
2005.
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criticising the professional competence of othema@®red Accountants”
(reported in the (New Zealand) Chartered Accoustadournal, April

1999, p. 70). The case against Deloitte was digsdisbecause of
insufficient evidence of negligence.

SUMMARY AND DISCUSSION

The UK Office of Fair Trading (OFT) and the HoudelLords'* have at

long last woken up to the lack of competition ie guditing industry. The
OFT say$® that “there are competition problems in the aoditket ... the
market for external audit services to large firmsthe UK is highly

concentrated, with substantial barriers to enty switching”. In July 2011
the OFT referred the matter to the Competition Cagaion, but little

reform is expected. In 2002, after Enron and thenise of Arthur

Andersen, the OFT had the opportunity to enhanogpedition, but under
the lobbying and political power of big firms itdleed-off>".

Besides, the whole approach to tackling competitlomisguided. There
will be no responsible competition until the infhoe of the big firms on
regulatory and professional bodies is ended. Otiserthe firms will
continue to craft ethical codes and auditing stedwldo suit their own
narrow interests. Neither can any competition beaaned without public
accountability. Firms have been able to reach s@geements to operate
cartels and challenge governments. They shouldibe&ed to freedom of
information laws. They enjoy the state guaranteearkets to earn
monopoly rents. In return, the public and regutsinould be entitled to
see secret documents that carve-up markets, hikespand pick our
pockets. Firms need to owe a ‘duty of care’ toghreeral public. That is no
more than what producers of toffees and potatpsisve to do.

129 House of Lords Select Committee on Economic A§f42011), op cit.
130 press release, dated 17 May 2011.
131 Office of Fair Trading, (2002). Competition in adand accountancy

services, London: OFT.
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CHAPTER 4
BRIBERY AND CORRUPTION

Bribery and corruption are running at over $1itill each year? as kick-
backs, secret commissions and cheating have becomenon ways of
gaining commercial advantage, boosting profits padsonal wealth. The
UK Bribery Act 2010 creates new fee earning opputkes for accountants
as businesses need to establish internal contmbl sgstems to ensure
compliance with the law. This presupposes that @a@amcy firms are
vigilant and will not be swayed by fee dependennycbents. Not much
chance of that as the history of accountancy fisngplete with examples
of conflicts of interests and the firms have alwalesen to fill their own
coffers rather than do anything public spirited. jddafirms have been
strangely quiet about corruption and bribery atrth@jor corporate clients
and have also themselves indulged in corrupt et

SEE NO EVIL, HEAR NO EVIL AND SPEAK NO EVIL

In December 2008, Siemens AG, a German manufagtwamglomerate,
and three of its subsidiaries pleaded guilty inSafelderal court to violating
the Foreign Corrupt Practices Act by engaging systematic practice of
paying bribes to foreign government officials tataob business. The US
Securities and Exchange Commission (SEC) repGrtétat Siemens paid
bribes to secure business on the design and coftetrwof metro transit
lines in Venezuela, power plants in Israel, refe®rin Mexico, mobile
telephone networks in Bangladesh, national idewttyls in Argentina, and
medical devices in Vietham, China, and Russia. 8renpaid kickbacks to
Iraqi ministries in connection with sales of pow&ations and equipment to
Iraq under the United Nations Oil for Food Progr&m®mens earned more
than $1.1 billion in profits on these and sevethkotransactions. Siemens
Is estimated to have made at least 4,283 paymetddljng approximately
$1.4 billion, to bribe government officials in retufor business around the
world. In addition, the company made approximat&ljt85 separate
payments to third parties totalling approximateB@$ million, which were
not properly controlled and were used, at leaspant, for such illicit
purposes as commercial bribery and embezzlement.

The US Justice Department repoffédhat since the mid-1990s Siemens
had been engaged in systematic efforts to falsshycorporate books and

132 The Guardian, Bribery costs $1 trillion a year eNdl Bank, 11 July
2007.
133 Press release, 15 December 2008.

134 press release, 15 December 2008.
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records. Companies in Hong Kong, British Virginalstls and other places
were used to make clandestine payments to companfewitzerland and
Liechtenstein Siemens agreed to pay $350 million in disgorgdnien
settle the SEC's charges, and a $450 million finth¢ US Department of
Justice to settle criminal charges. Siemens algbgfne of approximately
$569 million to the Office of the Prosecutor GehénaMunich, to whom
the company previously paid an approximately $28#iom fine in
October 2007.

The extent of corruption raised questions aboum8res’ auditors, the
people who have unrestricted power to interrogatends, files, directors
and advisers to the company. So attention focusd€RMG. A spokesman
for the company’s supervisory board $&idhat the executive board, the
auditors and subsidiaries did not report any infitram which
demonstrated the full extent of the scandal. Inga&irs hired by Siemens
told the company that KPMG Germany didn't do enough flag
improprieties in recent yedr& In November 2008, KPMG were dropped
as Siemens auditors and replaced with Ernst & Young

Another KPMG client BAE Systems (BAES) has beenanngtrutiny for
allegedly paying bribes to secure defence confrdc®n 1st March 2010
BAE Systems pleaded guilty to knowingly and willjulmaking false
statements to US government agericlesBAES admitted it regularly
retained what it referred to as "marketing advisaosassist in securing
sales of defense items without scrutinizing thoséationships. The
company took steps to conceal its relationshiph same of these advisors
and its undisclosed payments to them. For exanaftier, May 2001, BAES
contracted with and paid certain advisors throughous offshore shell
companies beneficially owned by BAES. BAES alsooemaged certain
advisors to establish their own offshore shell camgs to receive
payments from BAES while disguising the origins aadipients of these
payments. BAES admitted that it established onepamy in the British
Virgin Islands (BVI) to conceal its marketing adwis relationships,
including who the advisor was and how much it wasdpto create
obstacles for investigating authorities to penetrtite arrangements; to
circumvent laws in countries that did not allow lsuelationships; and to
assist advisors in avoiding tax liability for paym® from BAES.Through

% The Independent, Bribe scandal highlights KPMGitingirole, 23
September 2007.

136 Wall Street Journal, Auditor faulted in Siemensha, 4 May 2007.
3" The Guardian, BAE accused of secretly paying ibi®audi prince, 7
June 2007.

138 Us Department of Justice press release, 1 Marth.20
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this BVI entity, from May 2001 onward, BAES madeypeents totaling
more than £135 million plus more than $14 milliemen though in certain
situations BAES was aware there was a high prabaliiat part of the
payments would be used to ensure that BAES wasrddvin foreign
government decisions regarding the purchase ohdefarticles. According
to the US court documents, in many instances, BAISsessed no
adequate evidence that its advisors performed egiirhate activities in
justification of the substantial paymenBAE Systems agreed to pay a
$400 million fine for its criminal conduct, one thfe largest criminal fines
ever levied in the US against a company, to seétdecharges.

As part of its settlement with the UK authoritiééswas announcéed’ that
BAES will plead guilty to an offence under section 2Z1thee Companies
Act 1985 of failing to keep reasonably accurateoaoting records in
relation to its activities in Tanzania. The compamll pay £30 million
comprising a financial order to be determined l§yrawn Court judge with
the balance paid as an ex gratia payment for theflteof the people of
Tanzania. This was followed with a fine of £500,00@ecember 2010 as
the company admitted that it failed to keep adesmjaatounting records in
relation to a defence contract for the supply otartraffic control system
to the Government of Tanzafia The company made secret payments to
secure a US $39.97 million contract in Tanzania.

The above episodes raise questions about what KRN&v or should

have known. How did the firm manage to completeatslits when by
BAES’s own admission it failed to keep reasonaldgusate accounting
records? Was the firm ever put upon inquiry? BAHSags received a
clean bill of health from KPMG even though allegas of bribery and
corruption appeared in the press, most notably Ghardian, since 2003.
KPMG has been BAES auditor, consultant and adwsetax and other
matters for many years and in 2009 and 2010, iectd fees of £11.5
million and £14.5 million respectively. On Octol#610, the Accountancy
and Actuarial Discipline Board (AADB), an offshoof the Financial

Reporting council (FRC) announcétthat it is investigating “the audits of
British Aerospace/BAE Systems Group plc and anytotubsidiaries by
KPMG from 1997-2007 in relation to the commissigmeid by BAE

through any route to subsidiaries, agents and amnected companies.
Also any other professional advice, consultancyasr work provided to

BAE by KPMG between those dates in respect ofgihmission payments
paid by BAE and (ii) the status, operation or aisability of Red Diamond

139 Serious Fraud Office press release, 5 Februar§,201
190 Serious Fraud Office press release, 21 Decemtd). 20

1“1 FRC press release, 25 October 2010.
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Trading Ltd., Poseidon Trading Investments Ltd. &walelmight Ltd.”.
Previously, BAES finance director had acted as érisar* to the FRC.
FRC'’s record and capture by giant accounting fidmes not inspire any
confidence. We can sense puny fines and buckes$ lo&dhitewash.

SNOUTS IN THE TROUGH

The regulatory inertia has emboldened firms andrasgious chapters have
shown they are not averse to dubious practicesdastliheir profits. Whilst

the UK government departments and regulators achasrleaders for the
Big Four, regulators in other countries are losithgir patience and
occasionally warn the firms.Following evidence provided by a
whistleblower in September 2004, the US authoritiebarged

PricewaterhouseCoopers for paying kickbacks to reeagovernment

contracts. In August 2007, the US Justice Departrmenounced that

“IBM Corporation and PriceWaterhouseCoopers havh lagreed to pay
the United States more than $5.2 million to se#llegations that the
companies solicited and provided improper paymant$ other things af
value on technology contracts with government agsncthe Justice
Department announced today. IBM has agreed to 87 3,038.50, while
PWC will pay $2,316,662.

IBM and PWC knowingly solicited and/or made paynseot money and

other things of value, known as alliance benefits number of companies
with whom they had global alliance relationshipsheTgovernment
intervened In the actions because the allegednadiaelationships and
resulting alliance benefits amount to kickbacks,wadl as undisclosed
conflict of interest relationships in violation obntractual provisions and
the applicable provisions of the federal acquisitiegulations”

Source US Department of Justice press release, 16 ARNOR.

This has not been the only warning to PwC. In 2@0lgwsuit by the US
shopping mall operator Warmack-Muskogee Limitedti@aship accused
PwC of fraudulently overbilling clients by hundreasmillions of dollars
for travel-related expenses by allegedly failingdtsclose the existence of
large, year-end rebates paid to the firm by aigjri®otel chains and other
companies. The documents presented to the colutid the firm’s email
and other internal documents. One partner said,Hawe changed our way
of pricing airline tickets to effectively get oursdount at the back end in
the form of a retroactive rebate. This means aentsd get charged a gross

12 ERC press release, 20 September 2002.
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ticket price and we collect and benefit from angcdunt. | find this
practice potentially dishonest to our clients am$gibly in violation of
engagement contracts ...” and another described ithesfpractices as
“greedy*® An Arkansas judge fined PwC $50,000 for engaginga

"systematic course of conduct intended to obsthetiscovery proce¥s.

The judge subsequently remarked that "some docwmentl have

inevitably been destroyed or deleted because ofaihee of defendant to
comply with the protective order". PwC denied fraaltbgations but in
December 2003 settled the lawsuit with a payme®6df5 milliort*>.

The private lawsuit and the documents presentéaetaourt persuaded the
US Department of Justice to launch an investigatioduly 2005, the firm
paid the US government $41.9 million to resolveegdltions of that it
defrauded government agencies over a 13-year pédrayd 1990 to 2003.

“Without admitting wrongdoing, PwC paid the settlam ... to resolv
fraud claims in a "whistleblower" lawsuit that ased the company of
overbilling for travel expenses.

The lawsuit, which was filed in United States DddtCourt in Los Angele
in late 2000 by a former PwC partner, alleged that firm knowingly
overbilled many federal agencies that had contdawith PwC for auditin
and consulting services. The federal agencies wedblincluded th
Department of Defense, the Department of Justice, Environmental
Protection Agency, the Securities and Exchange Gesiom, the Peace
Corps, the Department of Education and the Depatinod Vetera
Affairs.

The complaint specifically alleged that PwC chargbd government
agencies substantially more for travel expensescagedit card purchases
than the firm actually spent. An investigation hg government followin
the filing of the lawsuit determined that PwC ovkeld the government
because its bills failed to take into account cossmins, rebates and
incentives given to PwC by travel companies andgshaard issuers.

The lawsuit alleged that PwC management had beate rmaare of th
problem through internal complaints by several pend, but it made n
effort to refund the overpayments to the government

Source US Department of Justice press release, 11 Dil§.2

143\Wall Street Journal, PricewaterhouseCoopers Rartticized the
Firm's Travel Billing, 30 September 2003.

1Y \Wall street Journal, Arkansas Rulings May Hurt Rafion of
Pricewaterhouse. 18 September 2003

14>\Wall street Journal, Pricewaterhouse SettlesrBjliCase, 22 December

2003.
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PwC was not alone in the overbilling controversiieTsame lawsuit also
accused KPMG and Ernst & Young for retaining rebdtem mass buying
and overbilling clients. Ernst & Young settled th@it with a payment of
$18 million and its consultancy arm Capgemini p& million. KPMG

and its former consultancy arm Bearingpoint setilétt a payment of $34

million*¢,

The US government was also hot on the heels oéthess. On 3 January
2006, the Department of Justice announced that

“Bearingpoint, Inc.; Booz Allen Hamilton, Inc.; B8n& Young, LLP; ang
KPMG, LLP have each settled lawsuits concerningefallaims allegedl
submitted to various agencies of the United Statesnnection with trave
reimbursement.

——

=

Bearingpoint has agreed to pay $15 million to edtie matter, Booz Alle
has agreed to pay $3,365,664, E&Y has agreed to$dad/71,980 ang
KPMG has agreed to pay $2,770,000.

|

In relation to work performed for the governmerit,faur firms received
rebates on travel expenses from credit card corepamiirlines, hotels,
rental car agencies and travel service provideh® dompanies did not
consistently disclose the existence of these tragbhtes to the United
States and did not reduce travel reimbursementsldiy the amounts of
the rebates. The lawsuits alleged that Bearingp&@abz Allen, Ernst &
Young and KPMG each knowingly presented claimsdayment to the
United States for amounts greater than the trawgemses actuall
incurred, in violation of contractual provisions darthe applicable
provisions of the Federal Acquisition Regulations.”

<

Source US Department of Justice press release, 3 JaR0ag.

With lax regulations, secrecy and poor enforcemefishore tax havens
are a magnet for criminal and corrupt activity. btagccountancy firms are
present in force in most tax havens, even thosedbanot levy taxes or
require companies holed up there to publish acsoufhat do they do
there? An example is provided by Robert Morgentifiaumer (1974-2009)

District Attorney of New York County. In 2001 in ieence to the US
Senate Permanent Subcommittee on Investigationtoltdethe story of

bribery of US bank officials. He went on to say

146 Accounting Today, E&Y, Cap Gemini Settle TravelliBg Lawsuit for

$20M, 20 September 2004
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“... my office concluded a case involving the briberfybank officers i
U.S. and foreign banks in connection with salesrmérging markets debt,
transactions which earned millions for the corrbphkers and their co-
conspirators. In this case, a private debt trad&Vestchester County, New
York, formerly a vice president of a major U.S. karset up shell
companies in Antigua with the help of one of theg"bve" accountin
firms; employees of the accounting firm served asiinee managers and
directors.

The payments arranged by the accounting firm oralbedi the crooke
debt trader included bribes paid to a New York leank the name of
British Virgin Islands company, into a Swiss bardc@unt; bribes to tw
bankers in Florida in the name of another Britishrgh Islands
corporation; and bribes to a banker in Amsterdatm amnumbered Swiss
account. Because nearly all the profits in thisesoh were realized in the
name of the off-shore corporations or off-shoreoaots, almost no taxes
were paid.”

Source Robert Morgenthau testimony to the US Senate Beemt
Subcommittee on Investigations, 18 July 2001.

Further details were provided by New York Daily Newvhich also carried
an interview with Morgenthatl. “The shell company in the above case
went under the name of Merlin Overseas Limited.réhwas no actual
physical business in Antigua, named Merlin. It ¢stesl of little more than

a fax machine in a Caribbean office of Price Waiade. Thanks to that
fax machine and the sterling reputation of Pricetaffeouse a thief in
Westchester was able to turn paper into gold, tshwaillions of dollars in
stolen money through the island of Antigua, andhitbe the wealth from
American tax collectors. Merlin Overseas was m@hnore than a mirage

created for the Westchester thief by Price Watesgau

The District Attorney’s office asked Price Watereeuin Manhattan for
help in reaching the people behind Merlin, but thelp was not
forthcoming. They were told that the Price Wated®in Antigua is not
the same legal creature as the one in New YorkbeRdVorgenthau and
his colleagues stated that

“"New York Daily News, City Paying Price For Merlitess, 10 January
1999.
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“The accounting firm set up Merlin Overseas abififices in Antigua, on
of the tiny island states where money vanishes lik@ds under rocks.
Once the money was booked in the name of Merlinréaas, it coul
ricochet around the globe to secret bank accoueltsbly the players in the
scheme.

...Merlin was nothing but a shell provided by Pricatdfthouse to these
guys ... There was no actual physical business ingdatnamed Merli
the entire thing was chartered and set up witha whalls of the Pric
Waterhouse office. This accounting company was ¢aip... They
facilitated hiding of bribes that were paid to baoHicers, and the
provided the officers and directors for those plyooempanies. ... If yo
changed the name Price Waterhouse to Gotti or Gamlthe stunts i
Antigua would bar them from towing cars or pickiag trash, much less
auditing sensitive financial transactions worthidmis of dollars”

Source New York Daily News, City Paying Price For MerlMess, 1
January 1999.

SUMMARY AND DISCUSSION

Countries spend vast amounts on economic survedlamd accounting
firms make lots of money by assuring the public thasinesses are not
corrupt. Yet under pressure from stock marketseiover higher earnings
companies are engaging in bribery and corruptionwin contracts.

Accountancy firms pretend to be auditors but arethet same time

consultants to companies and their directors. Higgs and income
dependency buys their silence. It is difficult ink of any instance where
auditors have drawn attention to the corrupt pcastiof companies.
Newspapers reported alleged bribery by BAES foulver for years, but
auditors just pretended to be Trappist monks. Awslitmanaged to
complete audits even when the company admitted ithdid not keep

reasonably accurate accounting records. At Siefagbss ran into billions

of dollars but auditors did not notice anything ayale their customary
clean bill of health.

This chapter provided examples to show that majonsf are directly

involved in corrupt practice themselves. They paidlions of dollars to

settle allegation of false billing. They are alspaty to sham structures
that facilitate bribery and corruption. No countnyll ever be able to

combat bribery and corruption by placing reliance major accounting
firms.
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CHAPTER 5
CRIMES AGAINST THE PEOPLE

ACCOUNTANCY MAFIA HEAPS MISERY AND DEATH

In 1997, a UK government report on frauds at Gussrielc concluded that
major businesses have “. . . cynical disregarchafsland regulations . . .
contempt for truth and common honé8¥ This conclusion applies to
major accountancy firms. Outwardly the firms masgde as professionals
deeply committed to ethical conduct and serving ghblic interest, but

money and private profits are their sole prioriti€eey are committed to
making money at almost any cost and routinely umdes the state, social
justice and democracy. Fines and prison sentencasotlseem to deter
their partners’ lust for even more money. Organisedavoidance is a key
reason for the current economic crisis. The taxgdayl schemes designed
by major accounting firms are eroding the tax basd damaging the
citizens’ right to mandate social change throughsteibution of wealth or

provision of public goods and services. In demaesgcordinary people

have the right to determine the size of the steperation and the level
of redistribution that it undertakes to allevia®verty, reduce inequalities
and exclusion and make provision for public gooHsat right is under

threat by the tax dodging trade of accountancydirirhis trade produces
telephone number salaries for accountancy firmneast and business
executives, but condemns millions to misery, hapjséven early death.

In developing countries, over a billion people dut have access to safe
drinking water. About 1.9 million people die eveygar from diarrheal
diseases. Around 1.5 million (or 5,000 a day) & tatalities are children
under the age of fiv&’. Out of an estimated world total of 2.2 billion
children, over 1 billion live in poverty’. An estimated 640 million lack
basic shelter, 500 million do not have adequatetetaon facilities, 400
million lack access to safe water, 270 million hageaccess to healthcare,
140 million have never been to school and 90 nmlkace daily starvation.
An estimated 774 million adults lack basic literabylls*>". Due to loss of
tax revenues, 34 out of 84 countries have decretdsedhare of gross

148 UK Department of Trade and Industry, (1997), Gaess1 PLC, The
Stationery Office, London, p. 309.

“Awater Aid, (2007). The State of the World’s To&07, London: Water
Aid.

150 UNICEF, (2004). The State of the World’s Childref05:Children
Under Threat, New York: UNICEF

“United Nations Educational, Scientific and Cultur@rganization,

(2007). Education for All by 2015: Will we make ®aris: UNESCO.
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national product (GNP) devoted to education sin8891 Around 1.6
billion people do not have access to electricitg @mother two billion
people have limited access t&it In the absence of safe energy sources,
more than 3 billion people use wood, dung, coal, @ther traditional fuels
inside their homes to meet cooking and heating :ied@the resulting
pollution kills 1.5 million each year - mostly yogirchildren and mothers.
Through the United Nations all nation states hawaroitted themselves to
achieving eight Millennium Development Goals (MDGs)d improve the
quality of life of millions of peopl®®. These include making significant
progress by 2015 towards eradication of extremeeppvand hunger,
achieve universal primary education, promote gendquality and
empower women, reduce child mortality, improve maékhealth, combat
diseases, promote environmental sustainability aedelop a global
partnership for development. None of above can tmeawed without
closing the tax dodging trade promoted by the RigrFaccountancy firms.

The consequences of the deadly trade of major ataocy firms are
evident at home too. Due to lack of tax revenueallgouncils are unable
to repair roads. The government has curtailed thkelibg programme to
replace crumbling schools and hospitals. Approxatyatl3.2 million
people, including 2.8 million children and 2 milipensioners* are living
in poverty. A European league table of young pesplellbeing places the
UK 24th out of 29 countrié¥. Nearly a third of all households with
dependent children in England live in ‘non-decémtines that do not meet
sufficient standards of upkeep, facilities, insiglatand heating. Despite
having one of the highest retirement ages in Eyrapd rising, the UK
state pension, as a percentage of average earrsrps, lowest in western
Europe. A typical pensioner couple receives a wegldome of £207.15,
but spends £207.24 on food, fuel, housing and pamsleaving nothing
for emergencies and other things neceskarguality of life. A care home
place costs around £30,000 a year, well beyond rdaeh of most
pensioners. According to the OECD, the UK has qrs¢ carer per 100
pensioners compared to 12 in Sweden. The tax awvoedandustry
dominated by the Big Four accountancy firms is thghor of social

152 World Bank, (2006). An Investment Framework foe@ Energy and
Development: A Progress Report, Washington DC: WBdnk

153 United Nations, (2005). Investing in DevelopmeitPractical Plan to
Achieve the Millennium Development Goals. New Yokl.

> The Guardian, 2m pensioners live in poverty, Q)S, 27 January
2010.

1% The Guardian, UK lags behind most of Europe ifdchiellbeing

league, 21 April 2009.
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miseries. The biggest crime of all is that the legad political system
allows the abuses to flourish.

CAPTURE OF THE STATE

How do the accountancy firms get away with it? Wisy the UK
government so timid in challenging the Big Fouraetancy firms? The
answer is that they have captured the state amalgemns. This power is an
ultimate in political and financial corruption.iff used to shield firms and
their clients from control, regulation and retriloumt They specialise in
circumventing laws and inflicting social harm, héve been rewarded
with the state guaranteed markets of external imgdé&nd insolvency. The
same firms are given consultancy contracts by gowent departments,
funded by taxpayers. The firms play both sides h#d $treet, advising
companies and government departments on Privasaé&aninitiative (PFI)
contracts. Despite clear conflicts of interesty theke in millions in fees®.
PFI is poor value for taxpayers but external adsisake in fees of over £3
million per project or approximately 2.6 per cehtlte capital value of the
projects®’. Indeed, a large amount of corporate profits frtme PFI
projects are ending up in offshore tax havéhdhe firms undermine tax
laws, but advise the Treasury on reforms. No otweupational group or
organisation is rewarded for inflicting social nmge

The Big Four accountancy firms have a corrosivati@hship with the

state, enabling them to advance their financiaregts. Before the 2010
general election, the Big Four firms gave £3.5iomllto the Conservative
Party and provided advisers and consultants toespapty policies. They
got £100 million a year windfall as the incomingvgonment promised to
abolish the Audit Commission and pass the workctmantancy firms. The
Big Four firms had also lubricated the Labour Partgrevious elections.

KPMG is the accountancy industry’s most prolificner and diner of
Britain's top civil servants®, closely followed by PricewaterhouseCoopers,
Deloitte and Ernst & Young. It's doubtful that tleesieetings are designed
to curb predatory practices, or advance democrReyher they help to
colonise the state and dividends are high. In 2G@on after KPMG
admitted “criminal wrongdoing” for tax dodging apaid the highest fine

158 Unison, (2003). Stitched Up: How the Big Four agu@ancy firms have
PFI under their thumbs, London: UNISON.

5" House of Commons Treasury Committee, (2011). RrivEinance
Initiative — Volume 1, London: TSO.

%8 The Guardian, 4 March 2008; BBC News, 12 April 201

139 Accountancy Age, 13 February 2009.
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ever levied by the US government, the UK governnaishtnot investigate
the firm. Instead it gave a knighthood to KPMG tntgional chairman
(2002 to 2007) Michael Rake for services to theoantancy profession. In
October 2010, Sir Michael Rake became an advisoPrime Minister
David Cameron. In 1999, KPMG chairman Colin Sharmas elevated to
the House of Lords by Liberal Democrats and is rawewn as Baron
Sharman of Redlynch. Another KPMG partner and forn@AEW
president Sheila Masters became a life peer in 2880 Conservative
Party’s Treasury spokesperson. She is now knowBaasness Noakes of
Goudhurst.

Former PricewaterhouseCoopers staffer Mark Hobanthiss current
Treasury Minister responsible for oversight of faws. PFl is a huge
money spinner for accountancy firms. PwC partnesh&id Abadie has
been the head of PFI policy at the UK Treasury laaslbeen accompanied
by 10 or more colleagu¥& In June 2009, former PwC partner Amyas
Morse was appointed UK Comptroller and Auditor Gahe@nd became
responsible for directing the National Audit OffiAO). There he is
accompanied by another former PwC partner, Damey Ma&aegan, who
previously was chairperson of the ineffective UKcAanting Standards
Board and subsequently an adviser to the UK Trga$mr2008, PwC tax
partner John Whiting and architect of the “TotalxT&ontribution”
whitewash was awarded an OBE for public serviceJune 2011, he
became the Director of the newly established Offit@ax Simplification
(OTS), advising the government on simplificationtak laws. Caroline
Turnbull-Hall, another PwC tax manager is on theSCGand thus two of
three people (re)designing the UK tax system comen fPwC. Chris
Tailby, one time tax partner at Pricewaterhouse@mobecame Head
(until 2009) of Anti-Avoidance at HMRC. In Septemi2904, Sir Nicholas
Montagu,the former chairman of the Inland Revenue becanmadaisor to
PricewaterhouseCoopers. In July 2010, partners fkddMG, Ernst &
Young, Grant Thornton and BDO became members ofgtheernment
appointed Tax Professionals Foriirand shape the UK tax law, a classic
case of foxes guarding the henhouse.

In 2007, following disquiet about loss of persodata of UK taxpayers,
the Prime Minister turned to £3 million a year RrnaterhouseCoopers
partner Kieran Poynter to write a report. In Jaguaf08, UK Prime
Minister Gordon Brown’s visit to China was not aogmanied by any
campaigners on tax avoidance or human rights, bywthastern world’'s
biggest growth industry — tax avoidance. At taxpaggpense he was

%0 House of Commons Treasury Committee (2011). Qp cit

181 See http://www.hm-treasury.gov.uk/tax_forums_tarfessionals.htm
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accompanied by Ernst & Young chief Mark Otty, KPMBairman John
Griffith Jones, and £5.1 million a year Deloittenme partner John
Connolly*®2. Many senior politicians have already snuggledtapnajor
accountancy firms. Prior to the 1997 general éectBir Stuart Bell MP
was Labour’'s spokesperson on trade and industryravhe became a
strong advocate of liability concessions for aumgjtiirms. After the general
election victory he failed to secure a cabinet fimsiand soon became an
adviser to Ernst & Young. Former Labour Businessr&ary Lord Peter
Mandelson resigned from government in 1998, but seas hired by Ernst
& Young. He subsequently returned for two more tstias Business
Secretary and Labour quietly dropped its 1997 mssin manifesto
commitment to have independent regulation of thddwaf accountancy.

Since 1999, former Conservative Minister Sir MahedRifkind has been an
adviser to PricewaterhouseCoopers. In June 20XfinefoLabour Home
Secretary Jacqui Smith became a consultant for KPMeé firm that
advises Libyan dictator Colonel Qaddafi on manadirggwealth®. In an
earlier incarnation as a trade minister she pilcaeditor liability ‘cap’
through parliament, all without demanding any qud quo from
accountancy firms. For five year to 2010, the NH&Iput £487 million to
external advisers and consultants, paying £1,0688yato personnel from
the likes of PricewaterhouseCoopers, Ernst & Yoand Deloitte. Then in
July 2009 former Labour Health Minister Lord Normaiarner of
Brockley became a strategic adviser o Deloitte’slipusector practice. In
June 2007, Deloitte & Touche adviser Sir (laterd)dpigby Jones became
a minister (resigned October 2008) at the Departnfen Business,
Enterprise and Regulatory Reform. No doubt, all drenourable
individuals desperate to serve the public interest, their conception of
‘public interest’ is inevitably influenced by thewealth and business
interests.

The Institute of Chartered Accountants in EnglandiV&les (ICAEW) has
long been a cheerleader for the tax avoidance indus is the lobbying
front for the Big Four accountancy firms who secatalf to its working
parties, committees and provide many of the offibéérs. Partners from
big firms can sit on its council even though theg aot elected by the
membership. Rather than forcing firms to end thatr-social practices, the
ICAEW is campaigning to extend legal professionavilege to the tax

®2The Guardian, 7 February 2009;
http://www.guardian.co.uk/business/2009/feb/07 jap-avoidance-
schemes

183 New York Times, Qaddafi Reportedly Stashes BilliamWestern

Institutions, 26 May 2011.
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avoidance industfy”. This would enable the tax advisers to hide their
identity and make it even harder for tax authagite challenge them.

After the taxpayer-funded bailout of Northern Rodke House of
Commons Treasury Committee advocated a ban orateetconsultancy
services, which would include tax dodges, by ausitoo their audit
clients®. The accountancy regulator the Financial Report@muncil

(FRC) complied with the wishes of the major firmsdaopposed the
recommendation. This is hardly surprising. The HR@ominated by the
Big Four accountancy firms.

Big Four accountancy firms have colonised inteoral structures too.
They hire lobbyists for the EU and are presentoitd at the OECD and
other meetings. They thwart development of accagnétandards that can
expose corporate tax avoidance. A good examplRi®fg the country-by-
country approach, which would force corporationsptilic information
showing their assets, liability, profits, losseages, costs, staff, etc. in each
country. This would show that companies have wvastet in the UK but
pay virtually no corporate taxes. The Big Four 8rare opposed to that. So
is the International Accounting Standards BoardS@), a private London-
based limited company that issues internationalo@uing standards
dealing with disclosures by corporations. It doe ask companies to
publish anything about profit shifting through tséer pricing and other
accounting practices. The Big Four firms fund th&SB and their
personnel dominate its proceedings. The same nad$a controls the
creation of auditing standards at home through Rimancial Reporting
Council and globally through the International Fedien of Accountants
(IFAC), an organisation funded and dominated by B Four firms.
Despite thousands of pages of auditing standaodyre line is devoted to
accounting firm accountability, responsibility arem asking firms to come
clean about how they help companies to dodge t&aher than coming
clean, firms invest in impression management girkmi¢or example, in
April 2011 PricewaterhouseCoopers appointed itt-Bxer head of
reputation®.

The capture of the state inevitably leads to réguwainertia, enabling
accountancy firms to continue their predatory beissnunchecked. Despite

184 Accountancy Age, ICAEW mulls another foray intgaéprivilege
battle, 19 April 2011.

1% House of Commons Treasury Committee, (2008). Time ¢t the Rock,
London: TSO.

% The Daily Telegraph, PricewaterhouseCoopers e role to boost
its public image, 23 April 2011.
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losses of billions of pounds of tax revenues, tikeddvernment has failed
to investigate the tax avoidance industry, or prose any of its key
players. The anti-social practices of accountanicsnsf are routinely
camouflaged by claims to professionalism, ethicaidtict and anything
else that disarms journalists, legislators andacstit

WHAT'S TO BE DONE?

There is nothing inevitable about the tax dodgindustry. It flourishes
because governments permit it to. The followingsteould help to check
the predatory practices of major accountancy firms

1.

2.

7.

Citizens can and should boycott the services offitines peddling
tax avoidance schemes.

Accountancy firms selling tax avoidance schemesilshioot get any
public contracts for consultancies with local amgtcal government
departments.

Firms convicted of predatory practices should reotble to hire out
staff to any government department.

The hiring of former ministers or legislators bycagnting firms
should be subject to security and consent by aiapaehtary
committee. All correspondence and contracts shdaddpublicly
available.

Firms should publish a complete list of their ofislh business
operations, ownership structures and profits irheamuntry of their
operations and from tax avoidance.

Fines levied upon the firms for selling tax dodghlsuld not be tax
deductible from the taxable profits of the firmstloeir partners.
Firms and their partners should be forbidden frayimg fines from
insurance cover.

8. Persistent offenders should be closed down.
9.

There should be complete ban on the sale of taxdanoe schemes
to audit clients.

10.Much tax avoidance revolves around artificial temsi®ns. These

should be challenged by enacting a General Antiidauace
Principle (GAAP). So the peddlers of tax avoidanma# have to
show that the transactions have some economicadest Schemes
designed mainly for the purpose of avoiding taxtesukl be declared
unlawful.

11Legislation should be enacted to encourage whistedrs to blow

the whistle on firms selling tax avoidance schenhgmon successful
prosecution they should get a share of the fingsdeon the firms.

12 Accountancy firms losing the legal challenge modragainst their

avoidance schemes should be forced to meet alllagal and
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administrative costs which are currently borne lmy tax authorities,
effectively the taxpayers.

13.Governments need to invest in HMRC, for example entax
inspectors, to ensure that the predatory powemnabr firms are
checked.

14 The principle of legal professional privilege shbulot be extended
to the tax avoidance industry as major accountditays have a
history of lying and cheating.

15.At company AGMs resolution should be tabled to emghat firms
engaged in robbing the public purse cannot becardeas.

16.Secrecy breeds anti-social practices and shoulcerbded. Tax
authorities should have unrestricted access tdildse and working
papers of the firms selling tax dodges. As the cbsbax dodges is
ultimately borne by taxpayers, the public shouldalbée to see the
tax files of accountancy firms.

17All corporate tax returns should be publicly avaiéa This
information would enable citizens to become theseayad ears of the
tax authorities and alert them of unusual traneasti

18.The Companies Act should be amended so that caegpare
required to disclose details of all tax avoidant®eses.

19.The Companies Act should be amended to require ani@p to
publish show sales, costs, profits, losses, asskdbilities,
employees and tax for each country of their openati

20.Companies should publish details of their tranpfeaing practices.

All this will go some way towards ending the reigfnthe Pin Stripe Mafia
and curb the predatory practices of major accognfirms, which are
destroying societies. All reforms are clearly nekttereduce the power of
these states within states whose power has incteasd is increasing, and
must be diminished if we are to build a good sgcigtat enables all
citizens to live fulfilling lives. Accountants anauditors will still have
plenty of useful and well paid work to do but thabork will be the
legitimate and socially useful work of keeping mgsses and social
organisations accountable and productive rather tbading them astray
into undesirable and sordid financial fiddling whinimay earn fat fees for a
few but damages social fabric and denies citizkasight to determine the
nature of the state and extent of social welfagbtsi.
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The Pin-Stripe Mafia: How Accountancy Firms DestroySocietiestakes
the lid off the anti-social practices of major agetancy firms. The firms
are inflicting enormous social harm though direcgaement in tax
avoidance, tax evasion, bribery, corruption andetsar Their predatory
practices are depriving elected governments of tatarevenues to provide
healthcare, jobs, pensions, education, securiysport and other public
goods essential for quality of life. Accountanayts employ thousands of
people for the sole purpose of circumventing taxsland devising dubious
tax avoidance schemes which create nothing of lsealae but condemn
millions of people to misery and hardship. Someaheaf firms have been
fined and their personnel have been sent to prisominlawful practices,
but in pursuit of easy profits the firms still pistswvith anti-social practices.
In democracies, ordinary people have the righteti@mnine the size of the
state, its operation and the level of redistrioutibat it undertakes to
alleviate poverty, reduce inequalities and exclugiod make provision for
public goods. That right is under threat by the thbodging trade of
accountancy firms. Major accountancy firms alsductd to threaten states
and disadvantage consumers. They have also engagéedbery and
corruption to inflate their profits. Tackling thegolatory practices of major
accountancy firms is a key requirement for invigoga democracy and
social responsibility,
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